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I Introduction

Implementing the project European Good Practices: Advocacy Tool in Serbia, 
financed by the European Union as a part of the programme Support to 
Civil Society, Praxis, in partnership with the Heinrich Böll Foundation, the 
Regional Centre for Minorities and Dokukino, organised in Belgrade, on 29 
and 30 September 2011, a two-day expert debate in order to discuss the 
acknowledgment of the right to be recognised as a person before the law 
and the fulfilment of the right to adequate housing in Serbia1. The aim of the 
debate and this report is to contribute to finding systemic solutions, in line 
with the European practices, which would enable the unimpeded enjoyment 
of these rights.

The invited European experts2 presented the examples of good practice 
and participated in discussion with their colleagues from Serbia on possible 
ways to solve the problem of legally invisible persons in Serbia as well as the 
problem of forced evictions that have recently increased in Serbia.

The two-day debate gathered some 80 participants, including the 
representatives of state bodies, non-governmental and international 
organisations.

The representatives of the following state institutions attended the event: 
the Ministry of Justice, the Ministry for Human and Minority Rights, Public 
Administration and Local Self-Government – Directorate for Human and 
Minority Rights, the Ministry of Interior, the Office of the Deputy Prime Minister 
for European Integration, as well as the representatives of the Ombudsperson 
and the Commissioner for the Protection of Equality.

The experts of the Ministry for Human and Minority Rights, Public 
Administration and Local Self-Government who deal with the issue of registry 
books and subsequent registration into registry books were also invited to the 
debate but none of them appeared.

1 The Agenda is given in Appendix I of this report.
2 Profiles of European experts - panellists are given in Appendix II of this report.
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II Legally invisible persons 
and forced evictions in Serbia – 
background information

Legally invisible persons are those persons whose births have not been 
registered in birth registry books. The term legally invisible is used because the 
legal system does not recognise these people as subjects of rights. They can 
neither exercise their right to citizenship, health care and social protection nor 
acquire education, employment, get married, acquire property or enjoy any 
rights that require previous registration into birth registry books.

Due to the absence of registration in birth registry books and lack of personal 
documents, these persons are at risk of statelessness and excluded from 
all aspects of social life. They constitute one of the most marginalised and 
vulnerable population groups, exposed to various forms of discrimination. 

It is estimated that between six and seven thousand legally invisible persons 
live in Serbia; Praxis has identified around three thousand legally invisible 
persons while working towards the solution of their problems. Almost without 
exception, legally invisible persons are members of Roma ethnic minority.

The major obstacle to their eligibility to enjoy the right to be recognised as persons 
before the law lies in the inadequacy of the regulations governing the registration 
into registry books. In fact, the way the Law on Registry Books regulates the 
procedure of subsequent registration into registry books is neither sufficiently 
precise nor is it appropriate for a specific position and circumstances in which the 
people who are not registered in registry books find themselves. The consequence 
of such law is that subsequent registration procedures last indefinitely; even the 
bodies conducting these procedures do not know how to apply the law; their 
practice is not uniform, and it often happens that the first instance decisions are 
annulled more than once. It is particularly distressing to know that a large number 
of individuals do not succeed in being registered into registry books and exercising 
their constitutionally guaranteed right to legal personality.

Since 2004, Praxis has been struggling to influence the resolution of problems 
faced by legally invisible persons. In the process of providing them with free 
legal assistance, Praxis has initiated several thousands of administrative and 
court procedures. Along with the provision of free legal assistance, Praxis has 
been investing multi-year efforts in pointing out to the state authorities that 
the existing regulations are not good enough and that they prevent a large 
number of people from enjoying their fundamental human rights.

Photo: Dokukino
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Several years ago, the Centre for Advanced Legal Studies and Praxis developed 
a Model Law on the Procedure for the Recognition of Persons before the 
Law, which offered a simple and effective way to solve the problem of legally 
invisible persons. The Initiative for the adoption of this law was supported by 
125 civil society organisations, but the state did not accept the proposal.3

In July 2011, the Centre for Advanced Legal Studies and Praxis submitted to the 
Constitutional Court of Serbia an initiative for assessing the constitutionality 
and legality of the provisions of the Law on Registry Books that regulate the 
matter of subsequent registration into birth registry books, noting that such 
provisions are not in compliance with the Constitution of the Republic of 
Serbia, generally accepted rules of international law and ratified international 
treaties. No reply has been received from the Court yet.

In addition to the aforementioned, one of the serious problems faced by the 
Roma who live in informal settlements, and among whom there is a large 
number of legally invisible persons, is forced evictions, which usually take 
place in Belgrade. According to the latest research, conducted back in 2002, 
there are 593 Roma settlements in Serbia, out of which more than one sixth 
of them are located in Belgrade. Since 2009, 12 large evictions of informal 
settlements have been recorded in Belgrade, which affected nearly 1,500 
people. These forced evictions entailed numerous violations of human rights 
of the residents of informal settlements - the right to property, the right to 
free choice of residence and the right to adequate housing guaranteed by the 
International Covenant on Economic, Social and Cultural Rights. Although the 
forced evictions affected all residents of informal settlements, legally invisible 
persons appear to be an especially vulnerable group.

Numerous national and international organisations, as well as the bodies that 
oversee the implementation of international treaties ratified by Serbia, over the 
past several years have been warning about the need to address the problem 
of legally invisible persons and stop forced evictions of informal settlements. 
In March 2011, after having considered the Periodic Report of the Republic 
of Serbia and other received reports, the Committee on the Elimination of 
Racial Discrimination recommended to the Republic of Serbia to take steps 
to ensure that any dislocation of informal settlements  did not involve further 
forced evictions and that procedural protections which respected due process 
and human dignity be put in place. As regards legally invisible persons, the 
Committee urged the Republic of Serbia to carry out the necessary measures, 
including legal amendments, to ensure that all persons lacking the required 

3  The Model Law is available at the websites of Praxis and CUPS: www.praxis.org.rs and www.cups.rs. 

personal documents had access to registration and the necessary documents 
to exercise their rights.4

4 See paragraphs 14 and 19 of the Concluding Observations of the Committee on the Elimination of Racial 
Discrimination, CERD/C/SRB/CO/1  at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G11/421/10/PDF/
G1142110.pdf?OpenElement 
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III Debate: Day I – 
Right to be recognised as a person before the law

1. Summaries of presentations

In the introductory part of the debate, Thomas Gnocchi, Head of Political 
Section of the Delegation of the European Union in Serbia addressed the 
participants. He expressed his satisfaction about the fact that the European 
Union was able to fund the project that addressed very difficult and important 
issues of statelessness, social inclusion and minority rights and that, in general, 
touched upon broad areas of human rights. Thomas Gnocchi pointed out that 
one of the most important priorities must be the protection of human rights, 
the legal framework for protecting those rights and its practical application. 
He also emphasised the importance of these issues in this decisive period in 
the Serbia’s EU accession process.

The right to be legally recognised before the law is very important as the 
enjoyment of many other rights, such as the right to health care or education, 
depends on whether someone will be recognised as a person before the law. 
Thomas Gnocchi said that this problem, particularly affecting Roma population, 
was identified in the last year’s European Commission’s Progress Report on 
Serbia, with special emphasis on the fact that the procedure of recognising 
individuals as persons before the law had not been simplified.

In his presentation, Thomas Gnocchi mentioned that although some progress 
had been made in improving the position of the Roma in Serbia by adopting 
the new Law on Permanent and Temporary Residence of Citizens that 
allowed the residents of informal settlements to register their residence at 
the addresses of social welfare centres, it remained to be seen whether the 
Law would be implemented in practice. He pointed out that this was only a 
part of the problem because people who did not possess a birth certificate 
would not be able to enjoy any benefits provided under the aforementioned 
provision of the Law on Permanent and Temporary Residence of Citizens and 
expressed his expectations for the improvement of the system of subsequent 
birth registration, which required further legislative changes. He also pointed 
out that in addition to legislative problems, there were also problems in the 
application of regulations by administration bodies.

At the end of his speech, Thomas Gnocchi expressed his hope that progress 
would be achieved in solving the aforementioned problems and that all 

Photo: Dokukino
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institutions and bodies involved in that process would work together to find 
a suitable solution. He also noted that the expertises of non-governmental 
organisations experienced in this field should be taken into consideration 
because they could make a significant contribution to the solution-finding 
process. Thomas Gnocchi considered this debate to be a good opportunity for 
both Praxis and state institutions to get recommendations from the experts, 
acquainted with the problems in other countries, on possible ways to solve the 
problem of legally invisible persons and expressed his hope that the debate 
would be a step forward in the problem-solving process.

Following the speech of Thomas Gnocchi, a video clip entitled Here I am - Legally 
Invisible was presented, which showed legally invisible persons speaking about 
their problems caused by the impossibility to register into birth registry books.5

 
After the presentation of the video clip, Praxis’ Executive Director Ivanka Kostic 
briefly presented the problems of legally invisible persons.6 She highlighted a 
particularly disturbing fact that legally invisible persons were almost exclusively 
the members of Roma population, with a large number of children among them.

Speaking about the number of legally invisible persons living in Serbia, Ivanka 
Kostic said that even one such person would be too many, but, unfortunately, 
there were many more, and the worst thing was that their number had been 
growing on a daily basis due to the fact that legally invisible parents gave birth 
to legally invisible children.

The research conducted by the United Nations High Commissioner for 
Refugees (UNHCR)7 showed that 1.5 per cent of Roma were not registered into 
birth registry books, and since it has been estimated that some 450,000 Roma 
live in Serbia (the data used by the Government of the Republic of Serbia in 
its strategic documents and action plans), this means that in Serbia there are 
between six and seven thousand legally invisible Roma - said Ivanka Kostic. 
The same research indicated that some 24,000 Roma did not have an ID card, 
that over 10,000 of them were not registered in citizenship registry books and 
that over 13,000 lacked registration of permanent residence. Ivanka Kostic 
considers that the number of 6,000-7,000 legally invisible persons is not as 
large as to be unsolvable but in order to reach a solution, there must be a 
political will to solve the problem.

5 Video clip Here I am – Legally Invisible is available at: http://www.youtube.com/watch?v=BDJ-YtLi2NA 
6 Thorough analyses of the problems faced by legally invisible persons were presented in Praxis reports, 
which are available at  the website: www.praxis.org.rs   
7 See more details in the publication “Persons at Risk of Statelessness”, Gazela Pudar (UNHCR, 2011)

Explaining the legal barriers that prevent people from being registered into birth 
registry books, Ivanka Kostic first pointed out that the main problem was that 
the subsequent registration procedure was not regulated well enough by the 
Law on Registry Books. She mentioned that the major negative consequences of 
inadequate provisions of the Law on Registry Books were reflected in a very long 
duration of subsequent registration procedures and the necessity to engage 
the entire team of lawyers to work on a very simple legal matter that should be 
resolved in a quick and efficient manner. The practice of administrative bodies 
is non-uniform, and the authorities ping-pong the cases among themselves. 
One of the reasons for that is the lack of knowledge among the officers who 
conduct procedures on how to act or what to do, and it is not rare that they 
address Praxis on how to solve a case. It happens in practice that the persons 
are instructed to initiate inappropriate court procedures, such as contentious 
procedure for determining maternity and paternity. Moreover, when the court 
passes a decision on determining maternity and paternity, it happens that the 
administration body refuses to register the child on the basis of that decision or 
simply accepts the decision as a piece of evidence in the procedure. On the other 
hand, it also occurs that courts refuse to act upon the lawsuits for determining 
maternity and paternity because the plaintiffs are not registered in registry 
books and do not have their personal name determined either.

Concluding her presentation about the problems impeding the recognition of 
legally invisible individuals as persons before the law, Ivanka Kostic stressed 
the necessity of urgent and systemic solution to this problem. The solution 
must be such as to resolve the issue of legally invisible persons in a conclusive 
way, and the procedure of approving the registration must be simple, efficient 
and unencumbered by a number of formalities in order to enable people to 
initiate and conduct procedures by themselves without having to rely on legal 
representatives. It is of major importance to keep in mind the agonisingly 
adverse situation these people find themselves in and awareness thereof must 
also be a motive for solving their problem; the access to the European Union 
should not be our only reason for finding a solution to this problem.  

Ivana Stankovic, Praxis’ Project Coordinator, presented the cases of legally 
invisible persons assisted by Praxis, which illustrate the implementation of 
the existing regulations in specific procedures and show how many problems 
legally invisible persons encounter in these procedures, in spite of being 
provided with free legal aid.8

 

8  The description of cases is given in Praxis’ publications about legally invisible persons available at: www.
praxis.org.rs 
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She pointed out that not only were these procedures often very complicated 
and that it was impossible to obtain all the evidence required by the bodies 
conducting these procedures, but in some situations these people almost 
certainly could not exercise their right to be recognized as persons before 
the law under the applicable regulations. In our legal system, there is no 
clear and simple legal procedure, whether administrative, contentious or 
non-contentious, that would provide people with certainty that they will be 
registered into birth registry books.

Sasa Gajin PhD, Senior Lecturer at the Faculty of Law of the University UNION 
and Coordinator of the Centre for Advanced Legal Studies, presented the 
Model Law on the Procedure for Recognition of Persons before the Law as one 
of possible solutions to the problem of legally invisible persons in Serbia. The 
law would introduce a special legal regime that could solve a problem faced 
by legally invisible persons, in a simple and efficient manner, and it would be 
revoked after having solved the issue. He explained that such solutions could 
be found in the countries worldwide where there was a need to recognise 
those who could not be recognised as persons before the law in accordance 
with the positive regulations - from USA and Spain to Venezuela.

The legal regime envisaged by the Model Law on the Procedure for Recognition 
of Persons before the Law would be applied to those persons to whom the 
general legal regime of registration could not be applied, and according to 
the Model Law, only those data which are necessary to legally recognise the 
identity of these people would be entered into birth registry books, that is, it 
would not be necessary to search for all the evidence regarding the identity 
and birth of a person which are required under the general legal regime. 
According to the Model Law, well-known means of evidence would be used 
to prove the facts of birth and identity – witnesses’ statements. This evidence 
is used also in comparative legal practice and was used in our country after 
World War II when many people were recognised as persons before the law on 
the basis of statements of two witnesses.

Sasa Gajin stressed the particular importance of bearing in mind that these were 
constitutionally guaranteed rights, and such rights, as implicitly expressed in the 
Constitution, must enjoy judicial protection. Accordingly, the Model Law provides 
for non-contentious procedure, the outcome of which would be the issuance of a 
document on determining the facts of birth, while the court would issue orders to 
administration bodies to register the fact of birth in birth registry books.

Laura van Waas, PhD, Senior Researcher and Manager of the Statelessness 
Programme, Tilburg Law School, the Netherlands, has been dealing with the 

issue of statelessness for years and during her work in various countries, she 
encountered the cases of legally invisible persons. In this debate, she pointed out, 
inter alia, that the failure to register births can put people at risk of statelessness, 
especially in a context in which there are additional complicating factors such as 
migration, recent state succession and discrimination against minority groups. 
She also explained the similarities and differences between legally invisible 
persons and stateless persons, the causes of legal invisibility phenomenon and 
the measures that have to be taken to ensure subsequent birth registration.

Laura van Waas pointed out that the registration into birth registry books was 
essential in preventing statelessness. Because if someone is not registered in 
birth registry books, he/she lacks the opportunity to establish a connection with 
the country whose citizenship he/she claims to have. Without the registration 
into birth registry books, it is not possible to prove that a birth took place in 
a certain country, that certain individuals are parents or that a birth occurred 
before the relevant citizenship law has changed. In addition, the lack of a birth 
certificate may lead to endless discussions about which country’s law should 
be applied, while such dilemma does not exist if you have such a certificate - it 
will be the law of the state of birth.

Laura van Waas noted that in some other countries, like in Serbia, there were 
serious problems concerning the registration in birth registry books, and in 
many of these countries similar common barriers could be found.

The cause of failure to register into registry books can sometimes be found 
among the population itself that should be registered. It happens that people 
are not aware of the need to be registered, or even if they are aware, they may 
not perceive such need as sufficiently important because family members 
have other problems that must be addressed. On the other hand, the problem 
can also lie in the fact that the officials who conduct the procedures do not 
possess sufficient expertise or there is a lack of capacity, i. e. the officials do not 
understand their obligations or do not know how to fulfil them or do not have 
the necessary equipment to fulfil these obligations.

The complicated and costly registration procedure is a frequent and very 
serious obstacle to the registration into registry books, which is obviously the 
case in Serbia, stressed out Laura van Waas and added that the impossibility 
of providing all the evidence required in the registration procedures also 
presented a major obstacle to the registration. It is shown, for example, in the 
cases where several generations of one family are undocumented, making it 
impossible to initiate a procedure for any family member, because there is no 
evidence to confirm who their parents are and where the parents were born.
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Another common impediment lies in the fact that people feel uncomfortable 
or afraid to approach state bodies, and it happens, for example, when someone 
has already had unpleasant experiences with the authorities, or in the cases of 
people who have lived for quite a while without documents or on the margins 
of society, as well as in the cases of children born out of the wedlock in those 
societies which stigmatise out-of-wedlock births, and mothers do not find it 
easy to admit that a child was born or fathers refuse to recognise paternity.

The consequence of the described barriers is that people are prevented from 
being registered into registry books, which further prevents them from proving 
their connection to the state and can put them at risk of becoming stateless.
 
Laura van Waas then presented some solutions and examples of good practices 
that she had the opportunity to see in other countries.

She pointed out that in some countries, like in Serbia, the problem of registration 
into birth registry books could be solved by simplifying the procedure. As 
regards the problems that arise in proving the facts in subsequent registration 
procedures, Laura van Waas said that verbal or written testimony obviously 
could be helpful in situations where parents did not possess their own 
documents, while in situations where members of one family had not been 
registered into registry books for generations, presenting evidence in the form 
of witness statements was the only way to ever solve the problem of their 
registration. Witness statements have been accepted as legitimate evidence in 
the worldwide campaigns on subsequent registration into birth registry books.

As regards the problems related to the inaccessibility of state bodies to citizens, 
a good solution is decentralisation of the system through, for example, the 
use of mobile teams that have proved to be particularly useful in cases where 
parents are unable to travel hundreds of kilometres to reach the authority with 
which they should register the birth of their child. Such a solution was applied in 
Cambodia, where in 2000 it was estimated that there were only 5% of registered 
citizens. For that reason, a campaign was initiated with the participation of some 
10,000 volunteers who visited inhabitants in their homes and in a 10-month 
period about seven million people received their birth certificates. Laura van 
Waas assessed that such approach could be extremely effective because it 
reduced costs, and at the same time rendered the approach to state bodies 
easier and more acceptable for those people who felt uncomfortable with that.

As the second way for solving the problem of inaccessibility of state bodies 
to citizens, Laura van Waas mentioned the possibility of linking these bodies 
with other institutions and pointed out to the example of Thailand, where 

state officials already in maternity hospitals undertook all necessary actions 
for registering children into birth registry books, so that it was not necessary 
to visit the registrar at a later stage.

Adrian Berry, Barrister/Advocate from London and a member of the Garden 
Court Chambers, used his participation in the debate to inform the participants 
about the position of individuals without personal documents in the UK 
(England and the Wales) and about the procedures for regular and subsequent 
registration of births in birth registry books in that country.

Although he noted that it was a thankless task to compare the two legal 
systems in the UK and Serbia and to compare the two types of legislation in 
operation in those countries, because a system that functioned well in one 
society may not necessarily be a good solution in another, and although he 
did not intend to suggest that the system used in the UK should be introduced 
in Serbia, Adrian Berry pointed out that it may be very useful to compare the 
procedures that existed in these two countries in order to draw some lessons.

Adrian Berry stressed that the reasons of public interest and public policy in the 
UK obliged national authorities there to know who was born in the territory of 
that country, and that for the same sort of reasons it was necessary to provide 
children and their mothers with adequate health care. Therefore, in the UK it is 
completely irrelevant, for example, whether the parents of a child who is being 
registered in birth registry books are illegal immigrants - that child is to be 
registered under the same procedure as any other child born in the UK.

The system of civil registration in the UK regulates very thoroughly the 
procedure of registration. The administrative bodies in charge of registration 
share mutual responsibility. The system is headed by the Registrar General, the 
body responsible for recording and keeping all civil registration data – vital 
records of births, marriages or deaths for the whole territory of England and 
Wales (similar arrangements apply in the rest of the UK). The Superintendent 
Registrar is at the lower rank and it is responsible for a wider territory (district), 
while the Registrar is in charge of a sub-district. The system of subsequent 
registration functions well because these bodies are obliged to cooperate at 
different stages of the process. The parents also have certain responsibilities, 
but they consist only of providing basic information about the fact of birth and 
the circumstances under which the birth took place, without an obligation to 
submit any evidence or to speak about other issues, such as their immigration 
status. The parents only need to provide the date and place of birth of the 
child, his/her name and sex, and basic information about their occupation. The 
system is based on information rather than documentation.
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The procedure of registration into registry books consists of two stages. At the first 
stage, the parents provide necessary information, while at the second stage the 
state issues a document on registration. The state then has an obligation to issue a 
birth certificate in respect of a particular individual to anyone who may request it.
 
In order to make the registration system function well, serious sanctions are 
stipulated for state officials who fail to comply. If the registrar should fail to 
register a child after receiving the notification of birth, he/she will bear criminal 
responsibility. On the other hand, the (only) penalty stipulated for the person 
who wants to have a child registered is when he/she deliberately refuses to 
provide necessary information or when he/she gives false information.
 
As regards subsequent registration into birth registry books, the penalties are 
not provided for late or subsequent registration and there is no obligation 
to pay any fee. It is the state that is obliged to register every child born in 
the country and to prescribe the procedure of registration. The subsequent 
registration procedure covers also the registration of children abandoned by 
parents, and includes provision for even the abandoned children who have 
turned eighteen years of age without being adopted and whose prior entry in 
the registry books cannot be traced.

The older the unregistered child is, the more checks are done in the system, 
but it is still not necessary to submit any documents such as immigration 
documents. As regards children under three months of age, the registrar is 
obliged to register all of them. When registering a child between three and 
twelve months old, the parents or a relative who is reporting on the birth 
simply gives a statement confirming the birth: thereafter the state is obliged 
to register the child. Upon the expiration of twelve months from the date of 
birth of a child, it is necessary to obtain a written authority of the Registrar 
General to register the birth, but this authority is required mainly because the 
Registrar General verifies the information related to the received application for 
registration. Such authority will always be issued when necessary information 
related to registration is provided in the registrars’ report (which includes basic 
information about the person to be registered and about the informant). No 
documents, immigration or otherwise, are required from the parents in this 
case either.

As regards children born at home, there is an obligation to notify the hospital 
about the birth immediately, which indicates that the system aims to provide 
the child with adequate health care. This is primarily the obligation of the 
child’s father and anyone else who is an occupier or owner of the house in 
which the child was born, or anyone who just happened to be present at the 

birth, or anyone else in whose vicinity the child happened to be found. If the 
notification is not done within 42 days, the registrar is authorised to examine 
all those who can provide necessary information.

Adrian Berry concluded that if there was an efficient system of registration that 
functioned in practice, the phenomenon of legally invisible persons would not 
exist.
 
Adam Weiss, Assistant Director of the AIRE Centre from London, presented 
the case law of the European Court of Human Rights that illustrated the 
violation of certain provisions of the European Convention on Human Rights 
and Fundamental Freedoms, which could be relied on the procedures of 
subsequent registration into birth registry books initiated by Praxis.
 
Adam Weiss classified the cases presented at the debate in two categories, 
depending on whether the cases related to undocumented persons who are 
obviously entitled to these documents under national laws or to those whose 
right was not so evident.

In all three cases that Adam Weiss presented and that relate to people who 
had an obvious right to documents, the European Court of Human Rights 
established a violation of rights under the European Convention on Human 
Rights and Fundamental Freedoms. The first one is the case of a Spanish citizen 
(Aristimuño Mendizabal v France) who in 1979 fled to France as a refugee, where 
she lived for years afterwards. In that period, Spain became a member of the 
European Union. As a citizen of the European Union, the person in question had 
the right to live in France and had the right to obtain documents confirming 
that right. However, she did not succeed in obtaining these documents, but she 
was only given a written confirmation on submitting a request, which served 
only as the evidence that she could not be expelled from France and did not 
have the effect of documents that she needed. For example, she could not start 
a business activity or rent an apartment. The European Court of Human Rights 
found that there was a violation of her right to respect for private and family 
life because the authorities interfered with the exercise of that right, and that 
interference was not in accordance with Paragraph 2, Article 8 of the European 
Convention on Human Rights and Fundamental Freedoms.9 As compensation 
for such infringement, the Court ruled that she should receive 50,000 EUR, for 
14 years that she lived without the documents to which she was entitled.

9 Paragraph 2 of Article 8 reads: There shall be no interference by a public authority with the exercise of this 
right except such as is in accordance with the law and is necessary in a democratic society in the interests 
of national security, public safety or the economic well-being of the country, for the prevention of disorder 
or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.
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Similar to this one is the case of a Russian woman who had an identical twin 
sister who was under investigation and on the run. Due to the concerns that the 
applicant’s sister, who was on the run, could present herself as the applicant, 
the authorities confiscated the applicant’s internal passport and kept it for 
three years. The Court again found the violation of the right to respect for 
private and family life, finding that the possession of personal documents is 
an essential part of everyday private life in Russia and the interference with 
private life consisted in the fact that the Russia’s decision to confiscate her 
passport was not legally grounded.
 
In the case of a Croatian national who was returning from Bosnia and 
Herzegovina and was stopped at the border under suspicion of failing to report 
the goods he carried, for the reason of which his passport was confiscated, but 
eventually no charges were filed against him. The Court found a violation of 
the right to free movement from Protocol 4 ECHR, with the explanation that 
during the time his passport was confiscated, this man could not leave the 
country, and the seizure of passport was not justified.

Adam Weiss concluded that these cases clearly showed that in the countries 
such as Serbia or Russia, where the citizens required personal documents 
in everyday life, the deprivation of the right to possess these documents 
represented an interference with the right to private and family life.

On the other hand, when someone requests the issuance of documents to which 
under domestic law he/she is obviously not entitled to, things get much more 
complicated, says Adam Weiss. He presented a few of these cases from the case 
law of the European Court of Human Rights. In these cases, the Court rejected 
the claims of the parties and showed tolerance towards the states that adhered 
to their laws consistently. However, Adam Weiss believes that although the Court 
did not accept the allegations, the applications to the European Court did have 
effect because the respondent states found a way, during the Court procedure, 
to issue documents to applicants. Therefore, it is useful to submit applications 
to the Court in Strasbourg, despite the fact that the Court may not accept the 
allegations because it makes the state undergo unpleasant procedures, which 
could motivate it to solve the problem in a systemic manner. Adam Weiss also 
believes that the case law suggests that in some circumstances, there may be a 
right to residence documentation under the European Convention even when 
such a right is not clearly provided under domestic law.

Giulia Perin, Lawyer and a Member of the Italian Association for Legal Studies 
on Immigration, explained how the problem of legally invisible persons was 
solved in Italy.
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She pointed out that Italy had an effective legal framework to deal with 
persons who were not registered into registry books, and considering the fact 
that Serbia and Italy had similar legal systems, she believed that the Italian 
solution could be also interesting for Serbia.

In order to explain how the birth registration system works in Italy, Giulia 
Perin presented an example of a woman who was devoid of any civil status 
document. In order to register her newborn, this woman would address the 
registrar who could not refuse to register the birth for the reason that the 
documents relating to the identity of the mother could not be shown to him.  
In this case, the registrar would establish the record based on the indications 
of two witnesses who would guarantee the identity of the declarer. If a child is 
born in a hospital, there is no need for the mother to go to the registry office, 
since the declaration of the birth can be made within three days in the same 
hospital where the delivery took place.

The procedure is so simple that in Italy under very exceptional circumstances 
a child is not registered at birth; in any event, the absence of an ID card or civil 
status documents is not an obstacle to registration. 
 
On the other hand, in order to solve a different problem of the absence of birth 
registration of the aforementioned mother, two solutions can be envisaged. If 
the mother knows she was born in a certain municipality, she can address the 
registrar and ask him/her for her birth certificate. In the event that the registrar 
determines that this is a case of unregistered birth, he/she must send a report 
to the public prosecutor and then the prosecutor initiates a non-contentious 
procedure for entry of the missing birth record. Hence, in this case, the 
procedure is initiated ex officio.
 
However, the woman may also autonomously submit an application to 
the court in order to obtain the registration of the fact of birth. The Italian 
law stipulates that such legal matters shall be solved in a non-contentious 
procedure. This kind of procedure is fast and can last up to three months; it is 
an inquisitorial procedure and also inexpensive – the fee of 8 EUR is charged. 
The judge determines available data, such as name and surname, place and 
date of birth, and then passes a decision ordering the registrar to register the 
fact of birth. Even if it is not possible to establish all the particulars (for example 
if the date of birth is unknown), it is not an obstacle for passing a decision. The 
registration will be completed anyway. The system is very simple and functions 
well in practice, says Giulia Perin.

2. Discussion 

The issues and challenges were discussed within the following topics:

•  Assessment of the existing system of subsequent registration into birth 
registry books in respect of legally invisible persons;

•  Efforts invested so far in solving the problem;

•  Necessity of finding an urgent solution;

•  Violations of international law – the state fails to fulfil its obligations;

•  Problem of legally invisible persons surpasses the borders of Serbia;

•  Issue of systemic discrimination;

•  State interest in enabling all citizens to be registered in registry books;

•  Amendments to the Law on Non-Contentious Proceedings – possible 
solution to the  problem of legally invisible persons;

•  Model Law on the Procedure for the Recognition of Persons before the 
Law – legal monster or good solution?

BIRTH REGISTRY BOOKS IN RESPECT OF LEGALLY INVISIBLE PERSONS
Commenting on the system of subsequent registration into registry books 
in force in Serbia, as well as specific subsequent registration procedures 
presented at the debate, the discussion participants agreed that the system 
was not good, and that the existing Law on Registry Books did not constitute 
an appropriate legal framework for many situations in which legally invisible 
persons could find themselves. They assessed that the Law was probably 
suitable for unregistered persons whose parents were alive, known and in 
possession of personal documents, or for the families which knew the exact 
dates and places of birth of all their members and pointed out that the problem 
of registration into registry books did not even occur in such cases. On the 
other hand, a number of the Roma often find themselves in the situation that 
adults do not know either the date or the place of their birth, have no contact 
with their parents and do not know their whereabouts, or their parents are 
either not alive or do not possess personal documents. Legislation in Serbia 
does not offer a solution for such situations.
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Pointing to the inadequacy of legal solutions in Serbia, Giulia Perin mentioned 
a maxim Idem est non esse et non probari, which means “having a right but being 
unable to prove it is the same as not having it” and noted that when deciding, 
at the legislative level, which kinds of evidence are admissible and which are 
not, it must not be forgotten that considering one type of evidence as the only 
admissible type means preventing all those unable to obtain it from exercising a 
right. For example, if the mother is not able to have her child registered because 
she does not possess an ID card, it in fact means that her right to register her 
child has been denied. In such case, the ID card is not just evidence, but the lack 
of an ID card represents the deprivation of the right to register the child into 
birth registry books.

John Furnari, a lawyer of the World Bank, currently engaged on preparing a 
Draft Law on Free Legal Aid within the Ministry of Justice of the Republic of 
Serbia, said that it was unacceptable to have so many subsequent registration 
procedures that led nowhere and that would be difficult to solve without 
adopting the proposed Model Law on the Procedure for the Recognition of 
Persons before the Law or other equivalent law.

Claude Cahn, Human Rights Advisor in the Office of the United Nations Resident 
Coordinator in the Republic of Moldova, assessed the subsequent registration 
procedure in Serbia as absurdly complicated and frustrating, while Goran Basic, 
Deputy Protector of Citizens for the Rights of National Minorities said that even 
in those cases where the problem of subsequent birth registration could be 
solved through the existing framework, it would last too long, but pointed out 
that in the case of some legally invisible persons there was no possibility of 
registration into registry books whatsoever.

EFFORTS INVESTED SO FAR IN SOLVING THE PROBLEM 
Having concluded that the subsequent registration system was not good, 
those discussion participants who have been trying to influence the problem 
solution for a long period of time, recapped the actions undertaken in order 
to finally solve the problem of thousands unregistered and underprivileged 
people.

Davor Rako, from UNHCR Serbia Legal Protection Unit, said that for four years 
already UNHCR and Praxis had been providing free legal assistance to people 
at risk of statelessness, and that in order to solve the problem, the state had 
been offered the Model Law on the Procedure for the Recognition of Persons 
before the Law, workshops and round tables had been organised, while the 
organisation of seminars for administration bodies staff had been offered to 
the Ministry of Human and Minority Rights, Public Administration and Local 

Self-Government as well as the signing of a Memorandum of Understanding. 
All stakeholders were offered cooperation, financial resources and coordinated 
activities aimed at finding a systemic solution. But since none of the above had 
a successful outcome, Davor Rako concluded that the state was not willing to 
solve the problem.

In this regard, the participants of the debate expressed their disappointment that 
the debate was not attended by anyone of the invited representatives of Ministry 
for Human and Minority Rights, Public Administration and Local Self-Government, 
in charge of administering registry books, although they should be the first ones to 
hear the experiences of foreign legal experts and their views on possible solutions 
to the problem.

NECESSITY OF FINDING AN URGENT SOLUTION
Since the efforts to solve the problem of legally invisible persons in Serbia 
have been invested for years without any progress, the discussion participants 
assessed that this situation was intolerable from the human rights perspective 
and that it was necessary to urgently find a solution to the issue of legally 
invisible persons.
 
Claude Cahn said that if a person did not have a birth certificate, a legal way 
must be found to have it issued by an administration body. If it requires a law, 
then such a law should be passed. The way has to be found to provide several 
thousand unregistered people with personal documents, and finding excuses 
for not issuing personal documents is actually a violation of basic human 
rights. Adam Weiss warned that allowing people who were not registered 
in birth registry books to remain in the “grey zone” would generate a great 
number of problems in the future and that it was necessary to find a solution 
as soon as possible in order to avoid these problems. He also pointed out that 
the problem of legally invisible persons was transgenerational and therefore, 
the growing number of unregistered people could be expected. The role of 
the state administration in solving the problem was particularly emphasised 
because it was responsible for the present situation and because without the 
genuine commitment of authorities to solving the problem, there would be no 
way out from this situation.

VIOLATIONS OF INTERNATIONAL LAW – 
THE STATE FAILS TO FULFIL ITS OBLIGATIONS
The legal experts particularly pointed out the fact that Serbia violated 
numerous international conventions by actually preventing many people 
from being registered in birth registry books. Laura van Waas said that even 
those countries that had not ratified the Convention on the Reduction of 
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Statelessness, the Convention relating to the Status of Stateless Persons and 
the Convention relating to the Status of Refugees were obliged to respect 
human rights, both in relation to citizenship and the registration of the fact 
of birth. These obligations also arise from the Convention on the Rights of the 
Child. She stressed that the principle of best interest of the child should not 
be disregarded, and it was obvious that the best interest of every child was to 
have determined identity and citizenship and that the right to preserve his/
her identity was respected. And if the parents are forced to wangle in order 
to enable their children to access health care or education and register their 
children in registry books as if they were someone else’s children - because 
they themselves do not have identity documents and cannot prove their 
identity - it actually means that the child has lost his/her identity.
 
Commenting on the Praxis’ cases of subsequent registration in birth registry 
books, presented at the debate, Adam Weiss concluded that several articles of 
the European Convention for the Protection of Human Rights and Fundamental 
Freedoms were violated in these procedures. For example, people were deprived 
of the right to conclude marriage, get education, move freely and leave the 
country. He said that the right to an effective legal remedy was also violated as 
well as the right to a fair trial. However, he placed the greatest emphasis on the 
violation of Article 8 of the European Convention, i. e. the violation of the right to 
respect for private and family life, saying that it was probably the most important 
right under the Convention applicable to these cases.

PROBLEM OF LEGALLY INVISIBLE PERSONS SURPASSES 
THE BORDERS OF SERBIA
Giulia Perin confirmed that the problem of subsequent birth registration in 
Serbia was not limited only to its territory and its inhabitants. She pointed out 
to a large number of Roma from Serbia living in Italy who could not obtain 
their documents, and therefore became de facto stateless. The outcome of 
the attempts to provide them with the status of stateless persons is that the 
Italian Ministry of Interior refuses to grant them such status, claiming that they 
are eligible to be citizens of Serbia, and that they only need to be registered 
into registry books in Serbia, and thus acquire its citizenship. This leads to the 
situation that these people are recognized neither as citizens of Italy nor as 
citizens of Serbia, and they are not recognized stateless either. If Serbia solves 
the problem of civil registration, it will benefit a large number of people 
throughout Europe.

The legal experts also pointed out to the fact that not only individuals suffered 
the consequences of a bad system, but also the EU member states faced the 
problems due to the fact that people in Serbia were not allowed to exercise 

their right to civil registration. They assessed as absurd the worries of certain 
representatives of state institutions that if the system of issuing personal 
documents in Serbia had become more open and flexible, the European Union 
would say that Serbia was becoming an “exporter of false asylum seekers.” The 
experts stressed that the European Union’s standpoint was totally opposite, 
and that the EU was actually concerned about the lack of effective way of civil 
registration in Serbia. They explained that there were many undocumented 
people in the EU who had come from Serbia and now it was impossible to 
send them back due to the lack of evidence that they had been born and lived 
in Serbia. From the perspective of the European Union, the simplification of 
procedure for obtaining personal documents should not be a problem. On the 
contrary, the fact that there are people in the neighbourhood who have no 
documents is actually a threat to other states.

ISSUE OF SYSTEMIC DISCRIMINATION 
Some of the debate participants considered that the problem of legally invisible 
persons was not limited only to insoluble legal problem, but that the situation 
of legally invisible persons and lack of will to solve their problem represented 
discrimination.

Svenka Savic PhD, Professor at the Faculty of Philosophy in Novi Sad said that 
it should always be pointed out that the prevention of civil registration was an 
implicit discrimination and even racism. She believes that this racism basically 
exists at the state level, and should be named as such because naming a 
phenomenon also makes a part of the solution.
 
Borka Vasic, associate on Roma projects of the Regional Centre for Minorities 
and resident of the Roma settlement Belville, also said that the Roma were 
victims of discriminatory treatment of state authorities, pointing out that 
the Roma were discriminated against in all aspects, and that legally invisible 
persons suddenly became legally visible when a certain procedure was 
conducted against them or when they had some obligations.

In the aforementioned Initiative for the assessment of constitutionality of the 
Law on Registry Books, it was pointed out that legally invisible persons were 
indirectly discriminated against. Speaking about this Initiative, Sasa Gajin said 
that the Initiative pointed out the unequal position in which a certain group 
of people - the Roma – were placed. Since the problem of registration in birth 
registry books affects almost exclusively people of Roma ethnicity, one may 
conclude that the legislator indirectly discriminated against Roma when 
it comes to the right to be recognised as a person before the law. They are 
imposed the same requirements as for the majority population, although it is 
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obvious that the members of Roma population are not able to fulfil many of 
these requirements.

STATE INTEREST IN ENABLING ALL CITIZENS 
TO BE REGISTERED IN REGISTRY BOOKS
In addition to assessing that the current situation constituted a violation of basic 
human rights, that Serbia violated its international obligations and that both the 
individuals and other countries suffered the consequences of inefficient system, 
the debate participants pointed out that Serbia would have multiple benefits 
from enabling all people to exercise their right to be registered in registry books 
and obtain personal documents. Adrian Berry stressed that an effective system 
did not benefit only the unregistered people or marginalised groups, but that it 
was also in the public interest to have all the citizens registered in birth registry 
books. The goal of the state should certainly be to know who was born in its 
territory, because that is the basis for the fulfilment of other public interests, 
which are not limited to the status of citizen.

The discussion participants emphasised the interests of each country to know 
who lived in its territory and stressed that a great number of people without 
access to medical treatment affected the general health situation in the 
country, that a reasonable goal for any country aspiring to achieve progress 
must include the education of its residents and the possibility of establishing 
an employment relationship in a legal way.

In this regard, Ivanka Kostic and Davor Rako said that a public hearing was 
held in the National Assembly of the Republic of Serbia on the occasion of 
which the Model Law on the Procedure for the Recognition of Persons before 
the Law was supported by the President of the Assembly and all present 
Ministries, as well as three important parliamentary committees, and none of 
them could understand why the Law was not yet in parliamentary procedure. 
The representative of the Security Intelligence Agency supported the Model 
Law believing that it was a security problem not to know the identity, names 
or addresses of a large number of people who live in Serbia. However, 
the representatives of the Ministry of Human and Minority Rights, Public 
Administration and Local Self-Government, responsible for administration of 
registry books, were not present either in the aforementioned public hearing 
or in this debate.

AMENDMENTS TO THE LAW ON NON-CONTENTIOUS PROCEEDINGS – 
POSSIBLE SOLUTION TO THE PROBLEM OF LEGALLY INVISIBLE PERSONS
The discussion participants also mentioned the position of the Ministry for 
Human and Minority Rights, Public Administration and Local Self-Government, 

which was reiterated several times in the course of 2011, that the current Law 
on Registry Books was an efficient legal framework and that the Ministry was 
not considering at all the option to amend the Law, but that the solution to 
the problem of legally invisible persons could be found in the amendments 
to the Law on Non-Contentious Proceedings, by including the rules of special 
procedure that would allow civil registration on the basis of court decisions.
 
Goran Basic said that the Ombudsperson had requested from the Ministry of 
Justice to comment on possible modifications of the Law on Non-Contentious 
Proceedings but that the Ministry of Justice had not responded, despite 
the fact that the answer from this Ministry was requested twice. Deputy 
Ombudsperson Goran Basic believes that the easiest and the quickest way to 
resolve the problem of legally invisible person would be achieved by amending 
the existing Law on Non-Contentious Proceedings.
 
Sasa Gajin said that at the beginning of last summer a meeting had been 
held with the Minister for Human and Minority Rights, Public Administration 
and Local Self-Government, and that on that occasion it had been agreed to 
establish cooperation in amending the Law on Non-Contentious Proceedings. 
However, as months have passed since that meeting without any follow-up 
actions, Sasa Gajin concluded that, in fact, there was no genuine political will 
to solve the problem of legally invisible persons.

However, Jelica Cvejic from the Ministry of Justice explained a dilemma, 
categorically rejecting the possibility of amending the Law on Non-Contentious 
Proceedings. She confirmed that non-contentious procedure was within 
the purview of the Ministry of Justice but that the Law on Non-Contentious 
Proceedings would not be linked with the Law on Registry Books in any case, 
and that all efforts should be continued in another direction.

As regards the dilemma of whether it would be better to perform subsequent 
registration in an administrative or court procedure, Laura van Waas said 
she preferred an administrative procedure. As an example of bad practice, 
she mentioned the situation in Lebanon, where the birth of a child could be 
registered only on the basis of court decision in cases where more than one 
year passed from the birth. But one has to pay fees in a court procedure and 
the procedure itself is very complicated, which makes it impossible to manage 
without the assistance of a lawyer or an attorney-at-law. The courts also work 
slowly and procedures are long-lasting. Hence, Laura van Waas believes that 
it would be better to perform subsequent registration in an administrative 
procedure, provided that the court must have a role that should be limited to 
supervising the work of administration bodies.
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MODEL LAW ON THE PROCEDURE FOR THE RECOGNITION OF PERSONS 
BEFORE THE LAW –  LEGAL MONSTER OR GOOD SOLUTION?
In addition to rejecting the possibility of amending the Law on Registry Books, the 
representatives of the Ministry of Human and Minority Rights, Public Administration 
and Local Self-Government have not accepted a proposal to adopt a separate law 
that would regulate the issue of subsequent registration in birth registry books, 
and on one occasion the Minister himself called the Model Law on the Procedure 
for the Recognition of Persons before the Law a legal monster.
 
Since under the existing regulations, the children of parents who do not possess 
identity documents cannot be registered in registry books, the Model Law on 
the Procedure for the Recognition of Persons before the Law has envisaged 
that in such situations, children are registered only on the basis of parents’ 
statements. The Ministry responded that permitting such solution would 
allow trafficking in children, because someone could bring other person’s child 
and present the child as his/hers. Thus, the child would get another identity 
and could be sold as such. The Ministry also said that one could not believe 
someone who just came and said: this child is mine.

Commenting on these allegations, the legal experts pointed out to the fact that 
in many European countries, the registration of children was performed only 
on the basis of the parents’ statements and that the possession of documents 
by parents was not imposed as requirement; in fact, no documents are required 
at the time of registration.
 
They also considered that undocumented children were exposed to a much 
greater risk of becoming victims of trafficking. Adam Weiss pointed out 
that Serbia had ratified the Council of Europe Convention on Action against 
Trafficking in Human Beings, and that according to that Convention the state 
had an obligation to identify victims of trafficking and to establish competent 
bodies, trained to detect victims of human trafficking. If there is a determined 
procedure for accessing the registrars and if they are trained to recognise 
victims of trafficking, it is much easier to detect such victims than if the system 
does not exist at all. And if someone tries to abuse the system, it is a good 
chance to detect trafficking in human beings. In addition, such a system would 
be an opportunity for the state to fulfil its obligations under the Council of 
Europe Convention on Action against Trafficking in Human Beings.

On the other hand, in situations where adults who do not know their date of 
birth need to be registered in birth registry books or where a person whose 
parents are deceased or unknown or of unknown whereabouts is to be 
registered subsequently (and according to the existing regulations, it is not 
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possible to perform registration into birth registry books in any of these cases), 
the Model Law provides that the statement of parties and witnesses should 
be accepted. However, the Ministry of Human and Minority Rights, Public 
Administration and Local Self-Government responded that if this were to be 
accepted, many people would be registered under different names and in 
other municipalities, and by getting their new identities, they would be able 
to hide from criminal prosecution. One of the responses was also that in such 
case people from Pakistan, Afghanistan and other countries would appear 
claiming to have been born in Serbia.

The legal experts rejected these objections, and Laura van Waas pointed 
out that taking a new identity was not possible in a good system of issuing 
identification documents, i. e. if fingerprints were taken at the time of issuance 
of identity documents, if biometric documents were issued and if other 
verifications were performed. Furthermore, the refusal to register people in 
birth registry books will only open the identity trading market, as people who 
remain legally invisible will have no choice but to forge documents and assume 
a false identity. This actually encourages crime and falsification of documents 
- said Laura van Waas.

Speaking about the possible misuse of the law, Giulia Perin said that it must be 
understood whenever a right is recognized, the possibility of abusing it arises. 
This risk should not hinder the recognition of the right. Such is the case with 
property law, civil law or constitutional law. For example, the law on refugees 
will not be abolished only because someone falsely claimed to be a refugee. It 
should not be allowed to deny the enjoyment of a certain right because of the 
possibility of abusing it - stressed Giulia Perin.

The foreign legal experts and present representatives of the ministries and 
non-governmental sector unanimously assessed that the Model Law on the 
Procedure for the Recognition of Persons before the Law was a very good 
proposal and that there was no justifiable reason for not adopting such a 
law. For example, Giulia Perin pointed out that the legal provisions relating to 
the registration of births in many European Union countries, such as France, 
Portugal or Spain, were very similar to Italian provisions, and that a report on 
relevant laws in other countries should be presented to the Serbian authorities 
to make them realise that the Model Law on the Procedure for the Recognition 
of Persons before the Law was not a monster. On the contrary, the adoption 
of such a law would approximate the Serbian legislation to the EU legislation.

The only objection was related to the fact that the validity of the law was limited, and 
the discussion participants pointed out that the reasons for not being registered 

in birth registry books would reappear in the future and would regenerate the 
problem of legally invisible persons, and also that in the future other reasons may 
easily emerge, such as surrogate mothers or same-sex marriages.

3. Conclusions and recommendations

The participants of the debate agreed about the following:

•  It is necessary to find a systemic solution to the problem of legally invisible persons;

•  The precondition for systemic solution is the commitment of authorities and 
political willingness to address the problem;

•  In that respect, it is necessary to continue lobbying and putting pressure on 
state authorities;

•  It is necessary to have guaranteed court protection of the right to be 
recognised as a person before the law but the improvement of administrative 
procedure of registration into civil registry books is also required;

•  The Law on the Procedure for the Recognition of Persons before the Law 
should not be limited in time;

•  In the absence of other evidence, witness statements must be sufficient 
grounds for the registration in birth registry books;

•  Only basic information should be obligatory for civil registration (name and 
surname, place and date of birth);

•  The civil registration must be allowed to those people whose parents have 
not been registered in registry books;

•  The process of generating new legally invisible persons must be stopped;

•  The regulations need to be harmonised with EU regulations;

•  Constitutional complaints against violations of human rights should be 
lodged with the Constitutional Court of Serbia;

•  Procedures should be initiated before the European Court of Human Rights 
for the violation of rights under the European Convention for the Protection 
of Human Rights and Fundamental Freedoms.        
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IV Debate: Day II – Right to adequate housing

At the beginning of the second day of debate a video clip Here I am – Forced 
Evictions was presented. It shows the residents of informal settlements and 
container settlements installed after forced evictions talking about the 
problems they face.10

1. Summaries of presentations

Danilo Curcic, Praxis’ Legal Assistant, at the beginning of the debate spoke 
about the problems encountered by Roma community in terms of forced 
evictions and compliance with international standards in this field. After 
presenting the data on the number of Roma settlements in Serbia, he stressed 
the correlation between the right to adequate housing and the exercise of 
other rights, particularly property rights, right to social protection and health 
care, right to work, free choice of temporary and permanent residence and 
other human rights. Forced evictions, poor living conditions, inadequate 
infrastructure, segregation and failure to legalise settlements were presented 
as major barriers to exercising the right to adequate housing for Roma in Serbia. 
Although there are clear obligations of the Republic of Serbia concerning the 
exercise of the right to adequate housing, primarily those specified in Article 
11 of the International Covenant on Economic, Social and Cultural Rights, the 
failure to apply the international standards in this field and the absence of legal 
framework regulating evictions in accordance with international standards 
were noted. In addition, it was stressed that the Strategy for Advancing the 
Position of the Roma in the Republic of Serbia also envisaged the “review 
of relevant laws in order to harmonise them with international standards.” 
However, despite the programmatic provisions and adopted strategies, little 
has been done to allow the exercise of the right to adequate housing in 
accordance with the ratified international standards.

Commenting on the current situation in Serbia, Danilo Curcic emphasised 
that in addition to major forced evictions of informal Roma settlements, a 
numerous small-scale forced evictions took place but they remained unnoticed 
and unrecorded by human right organisations. Also, it has been noticed that a 
number of residents of informal settlements are being forcibly evicted several 
times, and in such cases, consequential human rights violations become 
even more acute. One of the main reasons for multiple evictions is a lack of 

10 A video clip Here I am – Forced Evictions is available at the address: http://www.youtube.com/
watch?v=1TsxCxft_h8
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systemic, permanent and sustainable solution that will be in compliance with 
international human rights standards and which would be applied in cases 
where the displacement of settlements is absolutely necessary. 

Speaking about the fulfilment of conditions relating to community 
consultation, timely and reasonable notification of settlement residents, 
prohibition of forced evictions in bad weather, possibility of resorting to legal 
remedies and creation of favourable conditions for access to free legal aid, 
specified in the General Comment No. 7 of the UN Committee on Economic, 
Social and Cultural Rights, it was concluded that these conditions were very 
rarely taken into account in Serbia and that in the previous cases of evictions of 
informal settlements these conditions were not fully met, but it all depended 
on the “good will” of those who carried out the evictions. 

Having presented an example of the forced eviction of five Roma families from 
Skadarska street in Belgrade and homelessness of these families as the only 
results that came out of this case, Danilo Curcic concluded that a possible 
reaction to forced evictions in Serbia may consist of initiating strategic 
responses to forced eviction cases, but in this case it would not be possible due 
to the absence of ratified instruments of the European Social Charter (revised) 
and the International Covenant on Economic, Social and Cultural Rights, which 
would allow the submission of individual or collective applications. 

Another possible response to forced evictions in Serbia is to submit “shadow 
reports” to relevant human right treaty bodies that monitor the implementation 
of international human rights treaties - the disadvantage of this mechanism 
is incompliance/poor compliance with the recommendations of the United 
Nations treaty bodies and the lack of possibility to impose mechanisms for their 
implementation. The last possibility that the non-governmental organisations 
have used so far is ad hoc actions in individual forced eviction cases.

As each of recent responses includes obstacles and deficiencies, it was 
concluded that systemic solutions should be found so as to enable complete 
exercise of the right to adequate housing for all residents of informal 
settlements.
  
Speaking of the examples from practice, Marko Vasiljevic, Programme 
Assistant in the Regional Centre for Minorities stressed that particularly 
disturbing is the fact that, except individual initiatives, activities of non-
governmental organisations and sporadic efforts of state bodies, nothing had 
been done to improve the informal settlements and living conditions in them. 
Given that there is neither a legal framework nor serious measures towards 

improving the position of residents of informal settlements and since the 
number of evictions has been on the increase, these people live in a constant 
fear of being forcedly evicted. Besides the generally known problems related to 
a large number of inadequate housing units, residents of informal settlements 
encounter problems in accessing drinking water, electricity, roads and sewers. 
One of the very serious problems faced by residents of informal settlements 
is also residential segregation. Although under Article 3 of the International 
Convention on the Elimination of All Forms of Racial Discrimination, the state 
is obliged to prevent, prohibit and eradicate all forms of segregation, it is not 
the case with informal settlements and ways of their displacement. According 
to Marko Vasiljevic, neither City of Belgrade nor state authorities are doing 
enough to develop the so-called inclusive housing models. The informal 
settlements and container settlements established upon forced evictions are 
geographically, socially and physically separated from other settlements. They 
are often located on the city outskirts, separated from the majority population; 
they are not connected to public transport routes and they obviously separate 
their residents from the rest of the population.
 
As regards the exercise of other human rights, the right to adequate housing 
clearly indicates the interrelation and interdependence of all human rights. 
Residents of informal settlements do not exercise the right to registration of 
permanent residence, their access to the right to education, health care and 
employment is hindered. Regarding the right to free choice of permanent 
residence, the amendments to the Law on Identity Cards have been recently 
adopted, which allow certain interim solutions, but we still expect the 
adoption of the new Law on Permanent and Temporary Residence that will 
solve the problem of registration of permanent residence for those who live 
in informal settlements. Also, in the absence of employment opportunities for 
their parents, children are forced to do informal jobs, primarily the collection 
of secondary raw materials to help the family survive. For that reason, a small 
number of children from informal settlements attend school, which makes the 
transgenerational cycle of poverty continue.
 
Speaking about forced eviction, it was stressed that the forced evictions 
occurring mostly in Belgrade did not violate only the right to adequate housing, 
but other human rights as well. First of all, these violations happens in the cases 
of forced evictions, which are carried out without court decisions or decisions 
of administrative bodies, and in the cases of deportation of evicted residents 
to the places of their permanent residence. As regards the deportation of 
these people, it primarily violates the right to freedom of movement but it 
also proves to be unsustainable because people migrate to Belgrade or other 
cities for economic reasons, in order to be able to provide for their families. 
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The following, very serious infringement of the right of residents of informal 
settlements is different forms of threats or pressure at the time of eviction 
– most often, parents are threatened with having their children taken away 
and accommodated in social care institutions. A special form of violation of 
the rights of residents of informal settlements consists of the failure to ensure 
adequate alternative accommodation. Containers cannot be considered 
adequate accommodation and moreover, such type of accommodation is 
usually provided upon persistent pressure of the residents themselves and 
non-governmental organisations. Residents of informal settlements are rarely 
offered alternative accommodation and proposing container accommodation 
represents another in a series of human rights violations, because they cannot 
be considered adequate alternative accommodation in accordance with 
international standards.

Speaking of perspectives, it was particularly emphasised that it was necessary to 
urgently adopt a law that would prohibit forced evictions, that it was necessary 
that the state began the legalisation and improvement of living conditions in 
settlements and that there was an urgent need to initiate the desegregation 
of settlements. Vasiljevic also talked about awareness raising campaigns that 
should be conducted and thus, as an example of good practice, he mentioned 
the campaign carried out by the joint efforts of the Regional Centre for Minorities 
and Amnesty International at the Exit Music Festival in summer 2011.

Idaver Memedov, Lawyer of the European Roma Rights Centre in Budapest, 
spoke about the experiences of EU member states regarding displacement and 
improvement of informal settlements. He first presented the Podo-Híd Roma 
Integration Model Program, which proved to be very successful. The project 
had two aspects - to provide housing units and to carry out the rehabilitation 
of houses and infrastructure in the settlement. The provision of housing units 
was achieved by developing so-called “nest homes”, which can be perceived 
as a way to combat housing segregation because they were purchased in an 
integrated area of the village. While living in these houses, the families had 
to save money in order to be able to pay the rent for their own apartments at 
a later stage. The second component of the project was the aforementioned 
rehabilitation, which to a certain extent, opened the possibility for solving the 
problem of unemployment among the Roma. Namely, some 90 Roma were 
employed in the rehabilitation, which enabled them to provide additional 
income for their families and on the other hand, they gained skills that they 
could later use in the labour market. This was a successful project primarily 
because it made a good network of various stakeholders at the local 
level - Roma community, schools, kindergartens, public institutions, non-
governmental organisations and municipal authorities. Also, one of the reasons 

for its success was its transparency and engagement of the Roma throughout 
its implementation, and its holistic approach which meant that not only one 
Roma-related issue was addressed, but the intention was to cover most of the 
community problems - education, employment, housing and other problems. 
In addition, the activities included the prevention and overcoming of conflicts.

The following successful example presented by Idaver Memedov from the 
European Roma Rights Centre referred to the improvement of Roma housing 
in the place Vaľkovňa in Slovakia. At the initiative of the city authorities, a 
programme was developed that dealt with the improvement of housing 
conditions for the Roma who lived in the houses below the minimum standards 
of adequate housing. The first activity included the selection and purchase of 
land on which the facilities would be built and which had to be in the city 
centre, in order to avoid the formation of segregated settlements. During 
the construction process, similar to the project in Hungary, the residents 
themselves were engaged, which empowered them economically and trained 
them for future job search at the labour market.

The third successful project was carried out in Madrid, Spain. The aim of that 
project was to reduce the number of slums by relocating their residents to 
rented apartments. The project covered all residents of informal settlements, 
although the majority of slum residents in Madrid were of Roma origin. The 
criteria for participation in the project were quite flexible, particularly as regards 
the requirement that the beneficiaries had to be slum dwellers that had lived in 
Madrid at least two years before the announcement of a call for participation 
in the project. The project outcomes show that the number of slums in Madrid 
was actually reduced but also that the slum residents were integrated in the 
wider society. In the process of relocating slum residents, their even territorial 
distribution was taken into account in order to avoid recurring problem of 
segregation. It was pointed out that one of the great successes of this project 
was that it tackled the problem from various aspects; it integrated people 
into society; the offered solutions fully matched their expressed needs since 
they were consulted before the eviction. It is not the case in Serbia because 
the consultations are very often not carried out and even when they are, they 
are limited to mere notification of the residents about the planned measures. 
Consequentially, we have the cases of 8 or 10 family members placed in one 
container without being offered any support from the Social Welfare Centres 
or other public services that should work on the integration of residents of 
settlements in the society. Although this project, like any other, is expensive 
from the economic aspect, we should not deceive ourselves by thinking that a 
serious integration of Roma into society does not require substantial economic 
resources invested by the state. Instead of making a conclusion, Memedov 
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emphasised that the primary reason for the success of these projects was the 
successful networking of various stakeholders and the fact that the problem-
solving approach was holistic and not fragmentary.

Claude Cahn, Human Rights Advisor in the Office of the United Nations 
Resident Coordinator (OHCHR) in Moldova, referred in his presentation to the 
aforementioned international law standards concerning the right to adequate 
housing but from the aspect of judgments of the European Court of Human 
Rights. Although the European Convention on Human Rights and Fundamental 
Freedoms does not include the provisions that expressly guarantee the right 
to adequate housing, the reference to the violation of rights under Article 8 of 
the Convention, may in some cases of forced evictions ensure the protection of 
the European Court of Human Rights. Since the right to respect for private and 
family life is a negative right that requires the state to refrain from interfering 
in private life, in cases of forced evictions the Court may decide on violations 
of the rights of evicted persons although the Convention does not specifically 
protect the right to adequate housing. This is actually the matter of interference 
with private life by the authorities that must justify such interference - it must 
be based on the law; it must have a legitimate aim; it must be necessary in a 
democratic society and the undertaken measures should be proportionate to 
the aim pursued. The case of Stankova versus Slovakia11 represented a usual 
form of eviction and the application to the European Court of Human Rights 
would be rejected at first glance because the right to adequate housing is not 
guaranteed by the Convention. However, by arguing that the forced eviction 
entailed the interference with her private and family life, Stankova managed to 
get the protection for her violated rights before the European Court of Human 
Rights. In this case, the Court found that the interference with private and 
family life of the applicant complied with the law, that it was legitimate, but 
that it was not necessary in a democratic society and finally decided that in this 
case Slovakia had violated the rights guaranteed by Article 8 of the European 
Convention for Human Rights and Fundamental Freedoms.  

The second case before the European Court of Human Rights also concerned 
the violation of rights under Article 8 of the Convention - the case of Connors v. 
the United Kingdom12. Two important aspects influenced the Court to deliver 
a judgment in favour of the applicant. The first refers to the fact that the state 
defended the argument that it was necessary to carry out forced evictions 
as a political tool for the regulation of housing. The second and perhaps the 
prevailing argument in favour of the applicant was the fact that if he had lived in 

11  Case of Stanková v. Slovakia (Application No. 7205/02)
12  Case of Connors v. the United Kingdom (Application No. 66746/01)

a house instead of a caravan, as a member of minority community particularly 
protected by law, he would have had more legal mechanisms available to 
protect himself from forced eviction. The court in this case questioned how it 
was possible to have a minority protection system that is less favourable than 
the level of protection guaranteed to the majority population and then ruled 
that in this case there was a violation of the right to private and family life.  

The third case, Öneryildiz v. Turkey13 is the case which was preceded by a 
methane explosion at the municipal dump inhabited by the residents of one 
municipality in Istanbul. Thirty-nine people died in a methane explosion, for 
whose probability the state had indications and yet failed to take any measures 
to relocate people from the dump. Therefore, the Court clearly ruled that Turkey 
violated the rights under Articles 2 and 13 of the Convention and Article 1 of 
Protocol 1 - right to life, right to an effective remedy and the right to peaceful 
enjoyment of property. As regards the violation of the right to peaceful 
enjoyment of property, this case is similar to the acting of public authorities 
in Serbia in certain forced evictions. During the procedure before the Court, 
Turkey endeavoured to prove that in this case there were no possessions but 
only waste, discarded materials and cardboard, and hence, there were no 
possessions in terms of the Article 1 of Protocol 1 of the European Convention 
for the Protection of Human Rights and Fundamental Freedoms, which were 
destroyed in the explosion. However, the Court held that the concept of 
“possessions” had an autonomous meaning and that in this case the stuff that 
the Turkish Government saw as discarded materials was actually someone’s 
house that fell under the protection of the Convention. 

The last case before the European Court of Human Rights presented by Claude 
Cahn was the case of Moldovan v. Romania.14 In this case, the interethnic 
conflict between Roma and non-Roma residents of a Romanian village resulted 
in several murders of Roma and destruction of 13 houses. An investigation on 
the crimes committed against Roma was not conducted and the police officers 
from this village actively participated in the conflict. The applicants alleged 
the violation of the rights under Articles 3, 6, 8 and 14 of the Convention. It is 
particularly interesting in this case that the Court concluded that the applicants’ 
living conditions and discrimination they were subjected to resulted in violation 
of human dignity, which in this case represented degrading treatment under 
Article 3 of the European Convention.

Claude Cahn pointed out that although the attempts to prevent forced 

13  Case of Öneryildiz v. Turkey (Application No. 48939/99) 
14  Case of Moldovan and others v. Romania (Application No. 41138/98 and 64320/01)
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evictions seemed discouraging and that those who fought for the right to 
adequate housing had slim chance of success, there were some situations 
that, although the eviction was carried out, resulted in somewhat positive 
circumstances for the victims of forced evictions. Such was the case that 
happened in the Czech village Bohumin, whose authorities have planned 
to evict the residents of the so-called “Hostel for the Poor” inhabited mostly 
by Roma. After rather small pressure from city authorities, a large number of 
community members abandoned the housing units in which they lived but 
one part of the inhabitants of this “Hostel” stayed. However, after various types 
of pressure, these people found themselves in the street. After the eviction, five 
women from these families continued education and completed social worker 
training. Having completed their education, they joined non-governmental 
organisations, which, in cooperation with construction companies, provided 
them with accommodation after the forced eviction they suffered. This case, 
although it ended as most cases of forced eviction, can be set as an example of 
good practice in terms of empowering the evicted community. 

It was particularly stressed that the fight against forced evictions was a very 
long process and that it was necessary to resort to legal remedies against 
the actions that were leading to forced evictions. In addition to conducting 
procedures in such cases, it is necessary that the community is ready to fight 
and that all the actions aimed at preventing forced evictions are carried out in 
accordance with the broader socio-political activities of the community itself.

At the beginning of her presentation through Skype, Meghna Abraham, 
Head of Economic and Social Team of the Amnesty International, pointed 
out that it was very important to document all cases of forced evictions and 
that they were not punishable in Serbia due to the lack of adequate legal 
framework that would prohibit forced evictions. In addition, she emphasised 
that protective mechanisms in forced eviction cases must be applied in all 
contexts, regardless of whether people were forcedly evicted from informal 
settlements where security of tenure is much weaker compared to eviction 
from apartments. Meghna Abraham highlighted a particularly disturbing 
phenomenon of forced evictions carried out in Belgrade: different treatment 
of informal settlement residents without permanent or temporary residence 
registered in Belgrade. These persons are “forcedly” moved to their places of 
birth or residence, although in these places they do not have an opportunity 
to survive. It is particularly important to emphasise that the absence of 
consultation with community members threatened by eviction automatically 
prevents the possibility to find a way to solve the problem of displacement. 
The failure to consult the community increases the chances to make the 
eviction forcedly because without consultations, the residents of a settlement 

have no opportunity to offer alternatives to eviction. In many cases, there are 
alternatives but they have to be identified; in many cases the community itself 
offers an alternative that could replace forced eviction and that is sustainable 
in terms of the right to adequate housing.

Meghna Abraham then stressed the role of civil society in the fight against 
forced evictions. If we consider the cases from other countries where forced 
evictions are often carried out, such as India and South Africa, we can conclude 
that in the absence of adequate legal framework, the case law in the field of 
forced evictions may have an important effect on the protection against forced 
evictions. Bearing in mind the provisions of the Constitution of Serbia, judiciary 
should be open to direct application of international human rights standards 
in this area. The Constitutional Court of India and the Supreme Court of South 
Africa have had a lot of decisions in which they decided about the protection 
from forced evictions on the basis of international standards, and eventually 
they built a system in which the authorities conducting evictions take into 
consideration the UN Basic Principles and Guidelines on Development-based 
Evictions and Displacement and other international standards in this area. She 
mentioned that one of the options in the process of judicial reform was to 
work with lawyers and judges in terms of direct application of international 
human rights standards. 

In addition, Meghna Abraham emphasised that the process of advocating for 
legislation that would prohibit forced evictions should be accompanied with 
the activities aimed at enhancing security of tenure through the legalisation 
of informal settlements and improvement of living conditions in them. The 
prerequisite for these activities is the mapping of settlements with the purpose 
of determining the number of Roma settlements in Serbia, establishing 
their possibility to access public services and the living conditions in these 
settlements. The mapping should be done in accordance with the regional and 
universal standards in this area, whereas the UN-Habitat activities concerning 
slums can serve as a model. On the other hand, the mapping process should 
be transparent and inclusive for the residents of these settlements in order for 
them not to perceive these activities as the preparation for new evictions but as 
something that will enhance and improve their housing conditions. In addition, 
mechanisms should be initiated for the legalisation of Roma settlements, as 
specified in the Strategy for Advancing the Position of the Roma in the Republic 
of Serbia; however, little has been done in this regard so far.

Amnesty International has identified numerous inadequacies in the provision 
of social housing, and has established that in order to overcome this problem 
it is necessary to find a systemic solution and secure sufficient funds.
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 2. Discussion 

The issues and challenges were discussed within the following topics:

•  Issue of access to environmental justice and access to public services for 
residents of informal settlements;

•   Possibility of protection against forced evictions by filing lawsuits for 
protection of possession;

•  Hierarchy of legal sources in the legal system of Serbia and possibilities of 
direct application of international human rights standards;

•  Issue of criteria that must be met in order to provide adequate 
accommodation;

•  Issue of consultations with residents threatened with forced evictions; 

•  Issue of extremely vulnerable groups among the residents of informal 
settlements;

•  Possibility of improving the unregulated situation concerning forced 
evictions by amending the existing laws;

•  Response of competent state and city authorities to forced evictions and 
calls for their suspension;

•  Possibility of legalising informal Roma settlements and examples of good 
practices regarding the advancement of living conditions in settlements.

ACCESS TO ENVIRONMENTAL JUSTICE AND ACCESS TO PUBLIC SERVICES 
FOR RESIDENTS OF INFORMAL SETTLEMENTS
The participants of the debate agreed that the issue of disastrous housing 
conditions of Roma in Serbia can be related to the access to environmental justice 
for residents of informal settlements. Bearing in mind the argumentation in the 
following cases before the European Court of Human Rights: Deés v. Hungary, 
Fadeyeva v. Russia and to a certain extent Öneryildiz v. Turkey, it may raise an 
issue of non-compliance with environmental standards that lead to violation 
of positive obligations of the states not to interfere with private and family 
life of citizens referred to in Article 8 of ECHR. In addition, the representatives 
of the Centre for Ecology and Sustainable Development stressed that the issue 
of access to environmental justice was very important but rather neglected in 

Serbia. As the accessibility to public services and energy is generally at a very low 
level in Serbia, such situation mostly affects minority and vulnerable groups. This 
primarily refers to residents of informal settlements. In this regard, it is necessary 
to plan sustainable solutions when evictions take place rather than to provide the 
residents with housing on the city outskirts, without available public transport 
and without adequate access to public services. The issue of discrimination in the 
provision of public services was also raised, but the debate participants agreed 
that proving discrimination in these cases would be very difficult and it would 
require establishing that the degree of inaccessibility to public services was so 
high as to be qualified as interference with private and family life. In this regard, 
the argumentation in the case of D.H. and Others v. Czech Republic should be 
considered because the experts specialised in the case law of the European 
Court of Human Rights believe that this case represents the most sophisticated 
example of indirect discrimination.

PROTECTION AGAINST FORCED EVICTIONS 
BY FILING LAWSUITS FOR PROTECTION OF POSSESSION
The representatives of the Housing Center – Housing Development Center 
for Socially Vulnerable Groups put forward an idea that residents of informal 
settlements may file lawsuits for protection of possession against the state 
and city authorities that carried out evictions. However, since the residents of 
informal settlements are neither owners nor users of the land on which their 
structures have been built, these procedures may be used only to postpone the 
execution of eviction decisions because eventually, the right of ownership will 
prevail over the factual possession. In the possession protection procedures, 
there is a possibility of submitting a motion for provisional measures prohibiting 
the execution of forced eviction until the completion of procedure in order to 
avoid irreparable damage. If the courts were determining provisional measures 
in the short period of time in these procedures, they could be used as one of 
the mechanisms for postponing forced evictions. Meanwhile, by using other 
available means, primarily advocacy, involvement of the media and the wider 
community, we could increase the opportunities for finding appropriate 
solutions for the residents of informal settlements threatened by eviction.

HIERARCHY OF LEGAL SOURCES IN THE LEGAL SYSTEM OF SERBIA 
AND POSSIBILITIES OF DIRECT APPLICATION OF INTERNATIONAL 
HUMAN RIGHTS STANDARDS IN EVICTION RELATED PROCEDURES
Bearing in mind that the courts should be the last instance in right protection 
cases, the representatives of the Ministry of Justice highlighted the need to 
intensify efforts to incorporate international human rights standards into the 
national legal system, and to constantly emphasise that ratified international 
treaties and generally accepted principles of international law were above 
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laws in the hierarchy of legal sources and had to be applied directly. In this 
sense, the participants mentioned the case initiated by the Humanitarian 
Law Centre in 2002 against the Federal Republic of Yugoslavia concerning 
the forced evictions of the informal Roma settlement “Old Airport”. In its 
complaint, the Humanitarian Law Centre referred to direct application of 
international human rights standards and the state’s responsibility to provide 
adequate alternative accommodation in cases of forced evictions. However, 
notwithstanding the provisions of the International Covenant on Economic, 
Social and Cultural Rights, the court held that the absence of right could not 
be the basis of legal relationship and that the plaintiffs “cannot request the 
protection by claiming that their guaranteed rights have been violated by 
the request of legitimate property right holders to vacate their real estate 
and the order issued by a competent administrative authority, in a legally 
prescribed procedure, to vacate someone else’s property.” This case has shown 
that courts in Serbia, despite a carefully designed legal strategy and reference 
to the ratified international human rights documents, were still not ready for 
direct application of human rights standards and adjudication in favour of the 
residents of informal settlements who were forcibly evicted. Regarding this 
issue, the debate participants agreed that the process of judicial reform should 
include training of judges and lawyers about the hierarchy of legal sources 
under the Constitution of the Republic of Serbia and the possibilities of direct 
application of international human rights standards.

ISSUE OF CRITERIA THAT MUST BE MET IN ORDER 
TO PROVIDE ADEQUATE ACCOMMODATION
Among the most disputable issues in the field of the right to adequate housing 
is the issue of adequacy of alternative accommodation in cases where the 
residents of informal settlements are offered this type of accommodation. 
Since according to the international standards in this area the right to adequate 
housing represents much more than just a shelter and a roof over one’s head, 
alternative accommodation should meet certain requirements, primarily in 
order to ensure living in security, peace and dignity and to be in compliance 
with the interpretation of the right to adequate housing and adequate 
shelter given in General Comment No. 4 of the United Nations Committee on 
Economic, Social and Cultural Rights.15

Andrea Colak, Executive Director of the Minority Rights Center stated that 
in the court procedures initiated by this organisation in order to protect the 
right to adequate housing in the Municipality of Obrenovac, the organisation 

15 Right to adequate housing (Article 11(1)): General Comment No. 4 of the United Nations Committee on 
Economic, Social and Cultural Rights: http://www2.ohchr.org/english/ 

requested from the court to order the municipality to provide adequate 
alternative accommodation for the persons who were subjected to forced 
evictions. According to the arguments of the Minority Rights Center, adequate 
alternative accommodation would be a flat and not a metal container – which 
has been offered so far in cases of forced evictions. The debate participants 
took a stand that it was necessary that civil society organisations agreed 
among themselves what can and what cannot be considered adequate 
housing - whether the requirements should include housing insulation, square 
footage, quality of construction materials or some other criteria. In addition, it 
was emphasised that other factors should also be taken in consideration when 
assessing the adequacy of accommodation. These are primarily economic 
factors, the ones regarding economic sustainability of entire displacement and 
the possibility to accommodate other families, later on, in the apartments that 
have been allocated to forcedly evicted persons.

Also, in determining what adequate housing is, the community threatened 
by eviction should be consulted in the first place because the concept of 
housing adequacy can be achieved only through identifying and fulfilling 
their needs. In this sense, the failure to consult with the community at risk 
of eviction often leads to a violation of another right - the right to adequate 
alternative accommodation. It was also said that regarding the determination 
of adequate housing, it was necessary to adopt a law that would prohibit 
evictions and regulate the issue of adequacy, and that the international 
standards and the existing human rights standards should be the guidelines 
for defining this notion. In addition, it was emphasised that in this process it 
was necessary to consult, first of all, the provisions of the General Comments 
of the United Nations Committee on Economic, Social and Cultural Rights 
as the authentic interpretation of provisions of the International Covenant 
on Economic, Social and Cultural Rights that regulate the right to adequate 
housing and specifies the requirements that must be met in order to have 
adequate accommodation. It was mentioned as one of the options that non-
governmental organisations dealing with human rights should involve civil 
engineering experts, architects and urban planners in defining “adequate 
alternative accommodation”. Speaking of the residents of informal settlements 
accommodated in containers, it was concluded that they were intended to be 
a temporary solution that would most likely be protracted and that it certainly 
did not meet the adequacy requirements. This is primarily because they are 
not designed for housing but for the transportation of goods and they do not 
have any insulation or sanitary connection. Having in mind that the residents 
of container settlements are forced to leave containers in summer time due 
to high temperatures, while in winter they are not able to warm them up, we 
cannot speak of any fulfilment of “adequacy” standards.
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The representative of Association of Housing Agencies, Zivorad Stankovic, said 
that the bylaws concerning the implementation of the Law on Social Housing 
were being drafted and that this process was the opportunity to respond in 
terms of defining adequate accommodation.

ISSUE OF CONSULTATIONS WITH RESIDENTS THREATENED 
WITH FORCED EVICTION
This is one of the key issues for determining the notion of forced eviction and 
adequate alternative accommodation. Consultations should serve for finding 
out the needs of all settlement residents and it is often considered that adequate 
accommodation is the option that, as far as possible, matches the needs of 
residents; in addition to the guidelines given in the General Comments, a 
consultation is the most important prerequisite for determining the adequacy 
of accommodation. Moreover, bearing in mind that consultations often lead 
to the alternatives to forced eviction, which, although often forgotten, is to be 
performed only upon having exhausted all other displacement alternatives, 
it is very important to define the notion of genuine consultation and carry 
it out with the community in all cases of forced evictions. In defining the 
notion of genuine consultation, it seems useful to use the documents and 
standards of international organisations that deal with various aspects of the 
right to adequate housing. First of all, as a guideline for defining the notion 
of genuine consultation, one can use the legal standards laid down in the 
Convention No. 169 of the International Labour Organisation. A failure to carry 
out a consultation with the community excludes the possibility to hear the 
needs of all settlement residents and to find, through a dialogue with them, 
a solution that will largely meet the needs of settlement residents. It seems 
that in Serbia the consultation is perceived as a technical issue that needs to 
be solved in order to fulfil the procedures required by international human 
rights law. Bearing in mind that the eviction should occur only when all other 
alternatives have been exhausted and that those alternatives can be found 
through consultations, they should by no means be regarded as one of 
technical steps to be performed before the forced eviction, but they should 
always be arranged in order to try to find alternatives in the best interest of the 
community threatened by eviction.

ISSUE OF EXTREMELY VULNERABLE GROUPS AMONG THE RESIDENTS 
OF INFORMAL SETTLEMENTS
Since it is obvious that forced evictions are inconsistent with the obligations 
under the Covenant on Economic, Social and Cultural Rights and that they result 
in mass violations of human rights, particularly vulnerable settlement residents 
should be provided with special protection in cases of eviction. However, the 
protection of particularly vulnerable categories of settlement population is 

often lacking. One of the reasons for the absence of such protection can be 
found in the failure to hold consultations with the community threatened by 
eviction. From the aspect of human rights, the failure to hold a consultation, 
which is one of the mandatory requirements that must be fulfilled before the 
eviction, leads to “not hearing” the voices of extremely vulnerable population 
- expecting mothers, the elderly, persons with disability, displaced persons 
and other. The Roma internally displaced from Kosovo were mentioned as 
particularly vulnerable. Many of them have not been provided protection and 
accommodation in collective centres since their displacement and therefore, 
a large number of them settled in informal settlements. They live in these 
settlements without a minimum security of tenure; in addition to adverse 
living conditions in settlements, they are prevented from the exercise of other 
human rights, especially the right to free choice of residence and other rights 
conditioned by the registration of permanent residence. For example, the 
Roma from informal settlements who are internally displaced cannot apply 
for social housing programmes in Belgrade, because one of the competition 
requirements is the registration of permanent residence in Belgrade at least 
two years prior to the announcement of such competition. Hence, observing 
the process of forced eviction of the informal settlement “Gazela” and the 
accommodation of IDP families from Kosovo in metal containers (mobile 
housing unit), it can be clearly concluded that IDPs will stay longer in this type 
of accommodation than those who have registered permanent residence in 
Belgrade. Davor Rako from UNHCR stated that as regards the cases of forced 
evictions in Belgrade, we could not talk about a durable solution because 
the city authorities had committed not to turn metal containers, in which 
they had relocated the families from under “Gazela” bridge, into permanent 
accommodation. However, the setting out of requirements for participation in 
social housing competitions, which IDPs from Kosovo cannot fulfil, postpones 
the finding of a sustainable solution to their housing problem. 

POSSIBILITY OF ALLEVIATING THE CONSEQUENCES OF THE LACK OF 
LEGAL FRAMEWORK ON FORCED EVICTIONS WITH AMENDMENTS TO 
THE EXISTING REGULATIONS
The debate participants agreed that the process of advocating for the 
adoption of regulations that would prohibit forced evictions was long-lasting 
and that in the meantime a large number of residents of informal settlements 
lived in fear of forced evictions, and that therefore it was necessary to monitor 
legislative activity of the Serbian Parliament and propose minor changes in the 
regulations that would establish greater security as regards forced evictions. 
In this regard, an idea was put forward to raise an issue of weather in which 
an eviction decision could be executed, through the work on the Draft Law 
on General Administrative Procedure and the public debate about the 
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provisions of this Law. Such modifications of the provisions of the Law would 
lead to the harmonisation of national legislation with certain provisions of the 
International Covenant on Economic, Social and Cultural Rights, as well as with 
the General Comments of the United Nations Committee on Economic, Social 
and Cultural Rights. In the absence of regulations governing forced evictions in 
line with international standards, by adding the provisions on the prohibition 
of forced evictions in bad weather, the national regulations would, at least in 
one segment, get closer to international standards on housing.

RESPONSE OF COMPETENT STATE AND CITY AUTHORITIES TO FORCED 
EVICTIONS AND CALLS FOR THEIR SUSPENSION
When it comes to the response of responsible city and state authorities to forced 
evictions and calls for their suspension, the debate participants agreed that 
the response was inadequate and that almost each time they either denied the 
problem or pointed out that apartments could not be provided for residents 
of informal settlements. A lack of willingness to cooperate is also one of the 
problems faced by human rights organisations that address the competent 
authorities of the City of Belgrade when dealing with the issue of forced 
evictions. Unfavourable attitude toward the residents of informal settlements 
and the issue of forced evictions itself presents a form of stigmatisation of 
settlement residents, which is reflected in the use of term “unhygienic” when 
describing the settlements. The debate participants felt that the City of Belgrade 
made   a “model” of forced evictions that other municipalities would take over, 
and that non-governmental organisations should pay special attention to that 
issue. Speaking of the response of competent city and state authorities, it was 
noted that the process of finding solutions to enable the full exercise of the 
right to adequate housing would be extremely long and it was necessary to 
start raising awareness of human rights standards in this area, and that the 
whole process could also be connected to the fight against hate speech, which 
was obvious when talking about the Roma.

Claude Cahn presented his experience in advocating for the exercise of the 
right to adequate housing in one case in Italy. Specifically, since it was the case 
of a settlement built on the old chemical waste stock, which began to threaten 
the lives and health of the residents, the meetings were organised with the 
municipal authorities and they were informed that, bearing in mind the 
judgments of the European Court of Human Rights, especially the judgment 
in the case of Öneryildiz v. Turkey, the city authorities would be the ones to 
bear all the responsibility for serious violations of human rights in case of 
large-scale threats to health of settlement residents. In this case, the action 
consisted only of the meetings with the representatives of city authorities. It is 
especially important to point out that there were no press releases or any other 

activities. However, given the circumstances pertaining to the contamination 
of the land on which these families lived and judgments of the European 
Court of Human Rights, the city authorities finally undertook measures to find 
adequate alternative accommodation to the families that lived on the location 
of chemical waste stock. In this case, the European Court of Human Rights has 
played a decisive role. It was therefore suggested that in the absence of a clear 
legal framework, the judgments of the European Court of Human Rights could 
be used in advocacy activities aimed at finding a solution in cases of forced 
evictions.

Speaking about the problems of forced evictions of Roma and their housing 
in general, the representative of the Directorate for Human and Minority 
Rights, Anne-Maria Cukovic, stressed that the Directorate, in cooperation 
with the relevant Ministry of Environment, Mining and Spatial Planning had 
developed a Guide to the Legalisation of Informal Settlements and that it had 
promoted Basic Principles and Guidelines on Development-based Evictions 
and Displacement16 in cooperation with the Office of the United Nations High 
Commissioner for Human Rights. However, the lack of funds and the lack of 
available resources were seen as main problems in implementing the policy 
documents and guidelines on how to carry out evictions in Serbia.
 
At the end of discussion about the response of competent state bodies in 
regard to exercising the right to adequate housing, it was concluded that in 
addition to the need to adopt a systemic solution for the regulation of this field, 
there must be a clear political will to implement and promote these solutions.

POSSIBILITY OF LEGALISING INFORMAL ROMA SETTLEMENTS AND 
EXAMPLES OF GOOD PRACTICES REGARDING THE ADVANCEMENT 
OF LIVING CONDITIONS IN SETTLEMENTS
At the beginning of the discussion about the legalisation and improvement 
of living conditions in informal Roma settlements, the activities of the 
Ecumenical Humanitarian Organisation from Novi Sad, which works to improve 
the housing conditions of Roma families in Vojvodina, was presented. This 
organisation works towards ensuring minimum sanitary conditions for the 
households in informal Roma settlements. Their project includes the provision 
of construction materials and training of settlement residents how to perform 
construction works by themselves. Also, it was stressed that before carrying 
out any activities in the settlement, a forum was organised in order to enable 
the residents to express publicly their views and ask questions concerning 

16 Annex 1 of the report of the Special Rapporteur on adequate housing as a component of the right to an 
adequate standard of living A/HRC/4/18 , page 2.
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the settlement improvement process. During the discussion, a question 
arose as to the “vicious circle” of the failure to improve living conditions in the 
settlements and their non-legalised status. The legalisation is conditioned 
by infrastructural development, while the development of infrastructure is 
conditioned by legalisation. The participants also questioned to which extent 
the legalisation process in Serbia had been accessible to Roma and to which 
extent they had been informed of their rights and obligations in the process. 
It was a general impression that Roma had not been particularly involved in 
this process primarily due to their poor financial situation and complicated 
administrative procedures for the legalisation of buildings. Idaver Memedov 
from the European Roma Rights Centre shared with the debate participants 
the legalisation experience from Macedonia but also presented the statistics 
showing that a very small number of Roma had applied for legalisation, despite 
a simplified procedure and the possibilities for the socially disadvantaged to 
be exempted from one part of procedural costs.
 
Since the state authorities have allocated the funds to the local authorities for 
the purpose of legalisation of informal Roma settlements, a proposal was put 
forward to start advocating for legalisation at the level of local self-government 
units.

3. Conclusions and recommendations

The debate participants agreed about the following:

•  It is necessary to adopt a clear legal framework for adequate housing and 
to commit to  its appropriate implementation once it has been adopted;

•  It is necessary to adopt regulations that would govern the displacement 
of informal settlements;

•  It is necessary to apply international standards up to the moment of entry 
into force of the regulations that fully regulate the procedure of eviction; 

•  It is necessary to look for alternatives to eviction, in a timely fashion, 
through dialogue with settlement residents before the beginning of 
eviction;

•  It is necessary to map all Roma settlements in Serbia because it is a 
prerequisite to starting the process aimed at finding the solutions that 
will be in accordance with the needs of settlement residents;

•  In the absence of clear and precise legal framework, it is necessary to 
conduct court procedures in forced eviction cases and search for strategic 
cases that will be a milestone in the protection of the right to adequate 
housing;

•  It is necessary to address local authorities and strive, through dialogue 
and cooperation, to solve the issues that prevent the exercise of the right 
to adequate housing;

•  By presenting examples of good practice and good solutions, it is 
necessary to work on acquainting the wider community with human 
rights standards regarding the right to adequate housing and start the 
process of sensitising all stakeholders involved in the processes related to 
evictions and the right to adequate housing. In addition, it is necessary to 
include the residents of informal settlements in these processes;

•  It is necessary to intensify the cooperation between non-governmental 
and other stakeholders in order to raise awareness, through joint activities, 
of the problems of forced evictions and to offer sustainable solutions and 
alternatives to forced evictions; 

•  It is necessary to ensure regular responses of the civil society to forced 
evictions and   intensify monitoring of the obligations of state and city 
authorities in the procedures of forced evictions of informal settlements;

•  It is necessary to provide training for judicial office holders and 
representatives of local authorities who are involved in the procedures 
of forced evictions.
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V Appendices 

Appendix I: Agenda of the Expert Debate

THE FIRST DAY
THE RIGHT TO BE RECOGNIZED AS A PERSON BEFORE THE LAW

Thursday, September 29, 2011

09:30 – 10:00 Registration of participants 

WELCOMING  NOTE 

10:00 – 10:15

Ivanka Kostic, Executive Director, Praxis

Thomas Gnocchi, Head of the Political Section, The 
Delegation of the European Union to the Republic 
of Serbia

Video clip  Here I Am  –  Legally Invisible Persons

I SESSION: THE RIGHT TO BE RECOGNIZED AS A PERSON BEFORE 
THE LAW – LEGALLY INVISIBLE PERSONS IN SERBIA AND POSSIBLE 

SOLUTIONS

10:15 – 10:30
Ivanka Kostic, Executive Director, Praxis
Legally Invisible Persons in Serbia

10:35 – 10:50
Ivana Stankovic, Project Coordinator, Praxis
Presentation of individual cases in Serbia
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10:55 – 11:10

Sasa Gajin PhD, Senior Lecturer, Faculty of 
Law UNION University, Coordinator, Centre for 
Advanced Legal Studies, Belgrade
Model Law on the Procedure for Recognition of 
Persons before the Law as one of possible solutions for 
the problem of legally invisible persons in Serbia 

11:10 – 11:30 Coffee break

II SESSION: EUROPEAN PRACTICES REGARDING BIRTH REGISTRATION 
AND TREATMENT OF UNDOCUMENTED PERSONS 

11:30 – 11:45

Laura van Waas, Senior Researcher and Manager of 
the Statelessness Programme, Tilburg Law School, 
the Netherlands
The lack of registration in birth registry book as one of 
new causes of statelessness; necessary measures for 
ensuring the subsequent registration in birth registry 
book; registration of the fact of birth of children 
whose parents do not possess personal documents

11:50 – 12:05

Adrian Berry, Barrister/advocate at Garden Court 
Chambers, London 
Undocumented persons in UK; specific solutions and 
procedures for determination of data regarding the 
civil status of undocumented persons; procedure of 
subsequent / late registration of the fact of birth in UK

12:10 – 12:25

Adam Weiss, Assistant Director of the AIRE Centre, 
London
Undocumented persons and procedures for 
determination of data regarding the civil status of 
undocumented persons 
 

12:30–12:45

Giulia Perin, Lawyer, Association for Legal Studies 
on Immigration, Italy
Advocating for persons who are not recognized 
before the law: some ideas from Italy - a Practitioner’s 
perspective

12:45 – 14:00
Discussion about examples of good practice and 
possible systemic solutions in Serbia

14:00 – 15:00 Lunch
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III SESSION: PANEL DISCUSSION AND CONCLUSIONS

15:00 – 16:30   

Topics to be discussed

•	 Birth registration of children whose parents do 
not possess personal documents

•	 Birth registration of adults who have no 
knowledge of their personal data, persons 
whose parents have passed away, are 
unknown or reside at an unknown location 

•	 Birth registration of children according to the 
Convention on the Rights of the Child

•	 Model Law on the Procedure for Recognition 
of Persons before the Law as one of possible 
solutions for the problem of legally invisible 
persons in Serbia

•	 Protection of the right to be recognized as a 
person before the law and its correlation with 
other human rights 

16:30 – 16:50 Refreshment
 

16:50 – 17:30 Conclusions and recommendations 

17:30 – 19:00 Cocktail 

THE SECOND DAY
THE RIGHT TO ADEQUATE HOUSING 

Friday, September 30, 2011

09:30 – 10:00 Registration of participants 

WELCOMING  NOTE 

10:00 – 10:15

Ivanka Kostic, Executive Director, Praxis

Video clip Here I Am  – Forced Evictions

I SESSION: THE RIGHT TO ADEQUATE HOUSING AND FORCED 
EVICTIONS IN SERBIA

10:15 – 10:30
Danilo Curcic, Legal Assistant, Praxis
Problems of forced evictions in Serbia and compliance 
with international standards regarding housing rights

10:35 – 10:50
Marko Vasiljevic, Programme Associate, Regional 
Centre for Minorities 
Presentation of individual cases in Serbia

10:55 – 11:15 Coffee break 
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II SESSION: INTERNATIONAL STANDARDS AND EUROPEAN PRACTICES 

11:15 – 11:35

Claude Cahn , Human Rights Adviser in the Office 
of the United Nations Resident Coordinator in the 
Republic of Moldova 
International standards regarding housing rights, 
guidelines for conducting evictions, practice of 
international bodies in cases of violation of the right 
adequate to housing 

11:40 – 12:00

Idaver Memedov, Lawyer, European Roma Rights 
Centre (ERRC), Budapest 
Examples of positive practice regarding housing in 
Europe, outcome of ERRC research on Roma housing 
in Europe 
 

12:05– 12:25

Meghna Abraham, Head of the Economic, Social 
and Cultural Rights Team at the International 
Secretariat of Amnesty International, London
Forced evictions in Serbia and international standards

(via Skype)

12:30 – 14:00 Discussion about examples of good practices and 
possible systemic solutions in Serbia

14:00 – 15:00 Lunch

III SESSION: PANEL DISCUSSION AND CONCLUSIONS

15:00 – 16:30   Topics to be discussed 
•	 Legal remedies in cases of forced evictions 
•	 Examples of good practices, good systemic 

solutions and international standards 
regarding sustainable development of 
informal Roma settlements (possibilities 
for legalisation of settlements, possibilities 
for registration of permanent or temporary 
residence, etc.)

•	 Progressive realization of the right to housing 
in accordance with the International Covenant 
on Economic, Social and Cultural Rights

•	 Protection of the right to adequate housing 
and its correlation with other human rights 

16:30 – 16:50 Refreshment 

17:00 – 18:00 Conclusions and recommendations 

18:00 – 19:00 Cocktail 
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Appendix II: Profiles of European experts – panellists

The first day: Right to be recognized 
as a person before the law

1. Laura van Waas

Laura van Waas is Senior Researcher and Manager of the Statelessness 
Programme, an initiative of Tilburg Law School in the Netherlands which is 
dedicated to research, training and outreach on statelessness and related 
issues. Among the Statelessness Programme’s current work is a training 
development project commissioned by UNHCR and a detailed study of 
statelessness in the Middle East, in collaboration with the Open Society Justice 
Initiative. Laura’s doctoral thesis, entitled Nationality Matters – Statelessness 
under International Law (Intersentia, 2008), is an in depth analysis of the 
international normative framework relating to statelessness. After gaining 
her PhD, Laura was employed as an expert by UNHCR to work on several 
successive statelessness projects. She has drafted public information materials, 
developed training programmes and delivered training on statelessness. She 
has undertaken comparative research of statelessness situations in the Middle 
East and North Africa as well as South East Asia. While based in UNHCR’s Beirut 
and Bangkok offices respectively for these projects, Laura helped the agency 
to build capacity to address statelessness by providing further training and 
directly advising on strategy development. She has also conducted research 
on behalf of Plan International on the link between irregular migration, birth 
registration and statelessness. Earlier in 2011, Laura developed and delivered a 
module on statelessness for Oxford’s Refugee Studies Centre’s summer school 
and she is currently working on the programme for a dedicated Statelessness 
Summer Course to be hosted by the Statelessness Programme in 2012. 
More information on the Statelessness Programme can be found at www.
tilburguniversity.edu/statelessness. 

2. Adrian Berry 

Adrian Berry is a barrister/advocate at Garden Court Chambers, London. He is 
an expert in British nationality law, nationality law codes, statelessness issues 
and EU citizenship. In his international work he is a member of the group of 
nationality law experts convened by the Open Society Institute reviewing the 
draft Protocol to the African Charter on Human and Peoples’ Rights on the 
right to Nationality and the Prevention and Prohibition of Statelessness in 
Africa. He has briefed the African Commission on Human and Peoples’ Rights 
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in Banjul, Gambia on nationality law practices in Commonwealth states. He is 
a member of the Expert Consultative Panel on ‘Mapping Statelessness in the 
UK’ for UNHCR and Asylum Aid. He has provided advice in Chagos Islanders 
v UK a case before the European Court of Human Rights (Strasbourg) on the 
position of the Chagos Islanders in British nationality law. He was a member of 
the UK Home Office Earned Citizenship Strategic Advisory Group. Recently he 
has advised UNHCR on the right of abode in the Turks and Caicos Islands.

In his domestic work he has an extensive casework practice (both advice and 
advocacy) in British nationality law, in relation to historic Commonwealth 
based claims and contemporary issues concerning automatic acquisition of 
citizenship, naturalisation and registration, as well as loss of nationality. He also 
has a practice in relation to EU citizens from other EU member states who are 
present in the UK. In addition, he advises persons in the UK on statelessness 
recognition and on the reduction of the statelessness. 

He has contributed to numerous publications. He has contributed to all parts of 
Fransman’s British Nationality Law (3rd edition 2011), contributed the nationality 
law chapters to the JCWI Handbook 2006 on Immigration, Nationality and 
Refugee Law, contributed to Jackson and Warr’s Immigration Law and Practice 
(2008) on the Right of Abode, contributed the nationality law chapters to the 
Blackstone’s Guide to the Borders, Citizenship and Immigration Act 2009 (OUP 
2010), advised JCWI on UK government nationality proposals, contributed to 
responses to government consultation papers and advised peers in the UK 
House of Lords for ILPA. On request, he provides, training on nationality law 
codes, statelessness issues, British nationality and EU citizenship, as required. 
He has also taught nationality law as part of international public law to post-
graduate law (LLM) students at two British universities.

3. Adam Weiss

Adam Weiss is the Assistant Director of the AIRE Centre (Advice on Individual 
Rights in Europe), a London-based NGO whose mission is to promote 
awareness of European law rights and assist marginalised individuals and those 
in vulnerable circumstances.  Adam is responsible for overseeing the Centre’s 
advice service, which mostly involves providing advice on EU migration law, 
and for much of the AIRE Centre’s litigation practice before the European Court 
of Human Rights.

Adam has been involved in the litigation of numerous cases before the 
European Court of Human Rights involving the rights of migrants, including 

the case of Osman v Denmark (2011) (child who lost her immigration status in 
Denmark after her father took her out of the country to live in a refugee camp 
with her grandmother for over two years), where the Court recently found a 
violation of Article 8 of the European Convention on Human Rights.  Adam has 
also been involved in the AIRE Centre’s third-party interventions, with Amnesty 
International, before the domestic courts in England and Ireland, as well as 
the European Court of Human Rights and the Court of Justice of the European 
Union, regarding the return of asylum seekers under EU law to Greece from 
other EU Member States.  Adam is responsible for delivering advice on EU 
migration law in over 400 cases a year to other advisers and lawyers, as well as 
individuals, and provides training on EU law and the European Convention on 
Human Rights, notably in the UK, Serbia and Montenegro.

Adam is a member of the New York State Bar.  

4. Giulia Perin 

Giulia Perin is an Italian lawyer specialized in Employment and Immigration Law 
and an active member of ASGI (Association for Legal Studies on Immigration). 
After taking an MA in Immigration Studies from Universidad Comillas de 
Madrid, she received her Phd in Fundamental Rights in Constitutional and 
Administrative Law from Trento University.

Her main fields of research and professional interest are EU citizenship, 
statelessness, unaccompanied children, Roma, the relation between civil 
status matters and immigration in Italian Law. On these issues she has trained 
lawyers, judges, public servants, social workers, NGO activists and published 
extensively in the main Italian immigration law review (Diritto, Immigrazione 
e Cittadinanza). Subsequent to the enactment of the Italian law n. 94/2009 
on security and immigration matters, she has widely provided expertise on 
the rights of undocumented migrants in relation to civil status registration 
procedures at national level.

She is currently collaborating with UNHCR as a consultant on the “Mapping 
Statelessness in Italy” Project.
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The second day: Right to Adequate Housing

1. Claude Cahn

Claude Cahn is Human Rights Adviser in the Office of the United Nations 
Resident Coordinator in the Republic of Moldova (April 2009-present).  In his 
current capacity he has been instrumental in securing ratification by Moldova 
of the International Convention on the Rights of Persons with Disabilities; the 
establishment of a government working group on human rights in the health 
sector; the strengthening of the rights of ethnic and religious minorities and 
LGBT groups and of the adoption of a Roma inclusion policy in conformity 
with international standards.  He is currently involved in the organisation of 
Moldova’s first exhibition on the Romani Holocaust.   He was previously Head 
of Advocacy Unit with the Centre on Housing Rights and Evictions (COHRE) 
(2007-2009). Between 1996 and 2007, he worked for the European Roma 
Rights Centre (ERRC) in a number of capacities including Programmes Director 
and Acting Executive Director.  He has been continuously involved in efforts to 
secure justice for Romani women coercively sterilized in the Czech Republic, 
Slovakia and Hungary.  Mr. Cahn’s areas of expertise include human rights law 
and policy, equality and anti-discrimination law, minority rights, economic and 
social rights, migration and refugee law, environmental justice, monitoring 
methodologies, policy and law analysis, public outreach, and matters relating 
to the Romani communities.  He holds degrees in Law, History and Literature.

2. Idaver Memedov 

Idaver Memedov is a graduated lawyer with an MA in Public Policy from the 
Central European University. Prior to joining the ERRC, Idaver worked with 
the Helsinki Committee for Human Rights of the Republic of Macedonia as a 
lawyer and researcher. He joined the ERRC in August 2008. In the last two year 
he has been extensively involved in the ERRC’s research work related to Roma 
housing situation in Western Balkans, especially in Serbia. He also worked 
on identifying and litigating legal cases related to forced eviction of Roma in 
Serbia.  
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3. Meghna Abraham 
 
Meghna Abraham is the Head of the Economic, Social and Cultural Rights Team at 
the International Secretariat of Amnesty International. 

She is a lawyer and has previously worked at the World Organization Against 
Torture, Center on Housing Rights and Evictions, International Service for Human 
Rights and as a consultant with the Office of the High Commissioner for Human 
Rights and World Vision. She has also undertaken research at the National Law 
School of India University and at the Human Right Centre, Essex University where 
she taught international child law. She has authored publications on the UN human 
rights system, the role of human rights NGOs and on enforcement of economic, 
social and cultural rights.

Photo: Sanja Knezevic
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Appendix III:  Protection of Roma in case of forced evictions: 
The European Social Charter case law -  Gioia Scappucci 
(Written contribution of the Department of the European Social Charter, 
Council of Europe, to the Expert Debate in Belgrade)

PROTECTION OF ROMA IN CASE OF FORCED EVICTIONS:
THE EUROPEAN SOCIAL CHARTER CASE LAW

Gioia Scappucci17

PRELIMINARY REMARKS
The European Social Charter (“the Charter”) lays down fundamental rights 
(related to housing, health, education, employment, social and legal protection 
and non discrimination), which State Parties have undertaken to secure to 
nationals of the State Parties (43 out of the 47 member states of the Council 
of Europe).18 Two important clarifications should be highlighted in this regard:

•  The lack of identification possibilities should not lead to depriving persons 
fully protected by the Charter of their rights under it.19 

•  No one (i.e. including nationals of non Council of Europe member states, 
persons in an irregular situation, undocumented persons and thus also 
Roma and Travellers falling within these categories) may be deprived of 
the rights under the Charter which are linked to life and dignity20 (e.g. 
no one may be evicted, not even from an illegally occupied site, without 
respecting the dignity of the persons concerned and without alternative 
accommodation being made available; everyone has a right to shelter; 
everyone has a right to procedural safeguards in the event of expulsion, 
urgent medical assistance should be granted to everyone, etc). 

The underlying aim of the social rights protected by the Charter is to strengthen 
solidarity and promote social inclusion. It follows that State Parties must ensure 
that social arrangements are not such as would effectively lead to or reinforce 
social exclusion.21 

17 Council of Europe staff member, Department of the European Social Charter. Written contribution prepared 
for the Expert Debate in Belgrade on 29-30 September 2011. For more information on Roma Rights and 
the European Social Charter see the factsheet on this subject at: http://www.coe.int/T/DGHL/Monitoring/
SocialCharter/Theme%20factsheets/RomaRightsIndex_en.asp
18 Serbia ratified Revised Charter on 14 September 2009 accepting 88 of the 98 paragraphs. It has not yet 
accepted Article 31 (right to housing) which explicitly covers issues related to evictions but it has accepted 
Article 16 (legal, economic and social protection of the family) which also includes protection in case of 
evictions.
19 Centre on Housing Rights and Evictions (COHRE) v. Italy, Complaint No. 58/2009, decision on the merits of 
25 June 2010, § 33.
20 International Federation of Human Rights Leagues (FIDH) v. France, Complaint No. 14/2003, decision 
on the merits of 8 September 2004, § 32 and Defence for Children International (DCI) v. the Netherlands, 
Complaint No. 47/2008, decision on the merits of 20 October 2009, § 37.
21  European Roma Rights Center (ERRC) v. Greece, Complaint No. 15/2003, decision on the merits of 8 
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The Charter prohibits discrimination (Article E) and therefore establishes 
an obligation to ensure that, in the absence of objective and reasonable 
justifications, any individual or groups with particular characteristics enjoys 
in practice the rights secured in the Charter. Moreover, Article E not only 
prohibits direct discrimination but also all forms of indirect discrimination. 
Discrimination may also arise by failing to take due and positive account of 
all relevant differences or by failing to take adequate steps to ensure that the 
rights and collective advantages that are open to all are genuinely accessible 
by and to all.22 

In its decision COHRE v. Italy, Complaint No. 58/2009, decision on the merits of 
25 June 2010, the Committee explicitly recognised that special consideration 
should be given to the needs and different lifestyle of Roma, which are a 
specific type of disadvantaged group and vulnerable minority.

PROTECTION AGAINST EVICTIONS
The right to economic, legal and social protection of family life provided for 
in Article 16 of the Charter which Serbia has accepted includes the right to 
adequate housing for families, which encompasses secure tenure supported 
by law.23 The implementation of the Charter requires State Parties not merely 
to take legal action but also to make available the resources and introduce 
the operational procedures necessary to give full effect to the rights specified 
therein.24

Under Article 16, Serbia must promote the provision of an adequate supply 
of housing for families, take the needs of families into account in housing 
policies and ensure that existing housing be of an adequate standard and size 
considering the composition of the family in question, and include essential 
services (such as heating and electricity). Furthermore, the obligation to 
promote and provide housing extends to ensuring enjoyment of security of 
tenure, which is necessary to ensure the meaningful enjoyment of family life in 
a stable environment. This obligation extends to ensuring protection against 
unlawful eviction.25

December 2004, § 19.
22 Autism-Europe v. France, Complaint No. 13/2002, decision on the merits of 4 November 2003, § 52 and, 
inter alia: ERRC v. Bulgaria, Complaint No. 31/2005, decision on the merits of 18 October 2006, § 40 and 
COHRE v. Italy, Complaint No. 58/2009, decision on the merits of 25 June 2010, § 35.
23 COHRE v. Croatia, Complaint 52/2010, decision on the merits of 22 June 2010, § 54.
24 International Commission of Jurists (ICJ) v. Portugal, Complaint No.1/1998, decision on the merits of 9 
September 1999 § 32 and inter alia International Movement ATD Fourth World (ATD) v. France, Complaint 
No 33/2006, decision on the merits of 5 December 2007, § 61.
25 ERRC v. Greece, Complaint No. 15/2003, decision on the merits of 8 December 2004, § 24; ERRC v. Bulgaria, 

In order to comply with the Charter, legal protection for persons/families 
threatened by eviction must include: 

•  an obligation to consult the parties affected in order to find alternative 
solutions to eviction;

•  an obligation to fix a reasonable notice period before eviction;

•  a prohibition of evictions at night or during the winter period;

•  accessibility to legal remedies;

•  accessibility to legal aid;

•  compensation in case of illegal eviction.

Furthermore, when evictions do take place, they must be:

•  carried out under conditions which respect the dignity of the persons 
concerned;

•  governed by rules of procedure sufficiently protective of the rights of the 
persons.

When an eviction is justified by the public interest, authorities must adopt 
measures to re-house or financially assist the persons concerned. 

In the event of illegal occupation of a site or dwelling eviction of the illegal 
occupants may be justified however, the criteria of illegal occupation must 
not be unduly wide. In addition, the eviction should be governed by rules of 
procedure sufficiently protective of the rights of the persons concerned and 
should be carried out according to these rules.26 Furthermore, a person or a 
group of persons, who cannot effectively benefit from the rights provided by 
the legislation, may be obliged to adopt reprehensible behaviour in order to 
satisfy their needs. However, this circumstance can neither be held to justify 
any sanction or measure towards these persons, nor be held to continue 
depriving them of benefiting from their rights.27 

Complaint No. 31/2005, decision on the merits of 18 October 2006, § 16; COHRE v. Croatia, Complaint 
52/2010, decision on the merits of 22 June 2010, §§ 66-67.
26 ERRC v. Greece, Complaint No. 15/2003, decision on the merits of 8 December 2004, § 51.
27  ERRC v. Bulgaria, Complaint No. 31, decision on the merits of 18 October 2006.
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With specific regard to Roma, the authorities have the obligation to avoid 
criminal actions being perpetrated against Roma settlements by individuals 
or organised groups. Additionally, when criminal actions or violence are 
allegedly perpetrated by police officers, the authorities have the obligation to 
investigate all such cases.28

CONCLUDING REMARKS
When the achievement of one of the rights in the Charter is exceptionally 
complex and particularly expensive to resolve, a State Party must take 
measures that allows it to achieve the objectives of the Charter within a 
reasonable time, with measurable progress and to an extent consistent with 
the maximum use of available resources. Additionally, State Parties must be 
particularly mindful of the impact that their choices will have for groups with 
heightened vulnerabilities as well as for other persons affected.29 

Even if under domestic law, local or regional authorities, trade unions or 
professional organisations are responsible for exercising a particular function, 
State Parties to the Charter are responsible, under their international 
obligations to ensure that such responsibilities are properly exercised. Thus, 
ultimate responsibility for policy implementation, involving at a minimum 
supervision and regulation of local action, lies with the Government which 
must be able to show that both local authorities and itself have taken practical 
steps to ensure that local action is effective.30

 

28 COHRE v. Italy, Complaint No. 58/2009, decision on the merits of 25 June 2010, § 68.
29 Autism Europe v. France, Complaint No. 13/2002, decision on the merits of 4 November 2003, § 53.
30  ERRC v. Italy, Complaint No. 27/2004, decision on the merits of 7 December 2005, § 26.
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