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Disclaimer: This contribution reflects a preliminary stage of consultations within the 
European NGO Platform on Asylum and Migration. NGOs are convinced that interpretative 
guidelines and exchange with authorities, on the application of the family reunification 
directive can contribute substantially to more harmonised application of the directive and to 
removing obstacles for family reunification. This informal paper is conceived as a document 
that will be further updated by the platform members. 

Introduction 

One of the outcomes of the public hearing on family reunification organised by the 
European Commission in May 2012 was a recommendation to develop guidelines to the 
Family Reunification Directive1 at EU level. The European NGO Platform on Asylum and 
Migration welcomes the opportunity to contribute to this process.  

The present document aims at contributing to guidelines which support Member States in 
the proper transposition into national law and authorities in the implementation of the 
Directive. This contribution was put together based on the European NGOs’ and other 
responses to the November 2011 Green Paper on the right to family reunification, existing 
case law of the Court of Justice of the EU (CJEU), the European Court on Human Rights 
(ECtHR) and national courts, and the expertise from diverse organisations at local and 
national levels represented by the members of the European NGO Platform on Asylum and 
Migration. The document highlights the eight main issues that were identified in the joint 
NGO statement on family reunification issued on 15 May 2012. 

i. General observations 

The primary objectives of the Directive are to facilitate and enable family life and, as 
clarified by the European Court of Justice, to promote family reunification and the 
effectiveness thereof.2 These objectives must be respected in the implementation of each 
provision of the Directive, in order to enhance its ‘effet utile’. The ‘derogation clauses’ 
cannot violate the right to family life in line with Article 8 of the European Convention on 
Human Rights and Article 7 of the EU Charter on Fundamental Rights. In practice, third-

                                                       
1 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification. 
2 CJEU, 27 June 2006, European Parliament v. Council, C-540/03; CJEU, 4 March 2010, Rhimou Chakroun, Case C-578/08, 
paras 43 & 47; CJEU, 6 December 2012, 0 & S, Joined Cases C-356/11 & C-357/11, para 69. 



4/03/2013 

 

2 

country nationals should enjoy procedures for family reunification that are accessible, 
affordable, proportionate, timely, and attentive to their family’s specific needs and 
circumstances.  

Until now, the Directive has had only a limited harmonising effect. 2013 marks the ten year 
anniversary of the Directive’s adoption. Since then, many legal studies have raised questions 
about the Directive’s proper implementation in national laws and practice3. Several Member 
States are currently infringing the Directive, for example through excessive fees, required 
‘integration’ tests in countries of origin, disproportionate economic resource and housing 
requirements, and the automatic rejection of applications based on these requirements, 
without an individual examination of the family’s circumstances. The Commission’s own 
application report of 2008 recognised some of these deficiencies in the implementation of 
the Directive.4 

Civil society organizations have also voiced concerns with regards to the negative impact of 
the restrictive interpretation of the right to family reunification on the integration of 
migrants.5 

Latest studies have highlighted the great complexity of the legal framework as national 
procedures are made out of multiple layers of administrative rules that are frequently 
modified6. Addressing all these layers may be beyond the scope of interpretative guidelines, 
however, we believe that the European Commission should urge Member States to issue 
practical handbooks including detailed comprehensive information on legal, 
administrative and financial procedures. In addition, Member States should develop 
“multiple gate procedures” where the sponsor and the family member would be able to 
apply for family reunification both in the country of origin and in the country of reception. 
Such practical steps are in line with the stipulations of the directive7 and could provide for 
significant improvements to ensure that third country nationals enjoy an effective right to 
family reunification. 

                                                       
3 See in particular Yves PASCOUAU (in co-operation with Henry Labayle), Conditions for Family Reunification Under Strain – 
A Comparative Study in 9 EU Member States, King Baudoin Foundation, European Policy Centre and Odysseus Network 
publishers; Tineke STRIK, Betty de HART and Ellen NISSEN, Family Reunification: a Barrier or Facilitator of Integration? A 
Comparative study – Family Reunification Project 2013. 
4 COM (2008) 610 
5 75 NGOs call the European Union Member States and the European Commission to Safeguard the Family Life of Migrants 
and Refugees, 31 May 2012 
6 See in particular Tineke STRIK, Betty de HART and Ellen NISSEN, Family Reunification: a Barrier or Facilitator of 
Integration? A Comparative study – Family Reunification Project 2013. 
7 Art. 5, 1 of the Directive: While the directive leaves the decision to Member States to decide where/who should launch 
the application, the many changes over the past years in member states’ rules suggest that the more difficult option, 
application by family members in country of origin, has been chosen knowing of the consequence that applications are 
more difficult and expensive. To achieve the aims of the directive, clear recommendations for easing the procedures ought 
to be drafted. 
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iii Key principles 

Several key principles have been stressed by the CJEU over the last years. These principles 
need to be taken seriously and put into practice; the interpretative guidelines should help to 
do so.  

1. National interpretations of all the ‘may’/’derogation’ clauses in the Directive must 
respect the right to family life and therefore create opportunities for family 
reunification, particularly in cases where family life in any other country is impossible 
(e.g. for ‘other’ family members).8  

2.  ‘May’ clauses shall be justified, proportionate, effective – not creating obstacles 
that limit family reunification.9 

3. Member States shall examine each and every case individually (e.g. for family needs, 
regional realities, best interest of the child, etc.). Conditions are flexible reference 
points and require an individual assessment of the family’s situation—not fixed 
grounds for rejection of an application for family reunification.10 There can never be 
an automatic rejection of a family reunification application based on any reference 
point or condition.  

4. Practical and financial matters must not pose effective obstacles to family 
reunification.11  

Generally, NGOs would recommend ‘more favourable practices’ - which go beyond 
interpretative guidelines –based on principles such as equality and non-discrimination. We 
are convinced that guidance for the interpretation and application of the stipulations of the 
Directive may help to achieve more common understanding, some harmonisation of 
practice, and improved access to family reunification. 

The first three sections review reuniting third-country nationals’ major obstacles, including 
(1) legal obstacles, (2) financial obstacles, and (3) practical obstacles. The fourth section 
raises specific obstacles faced by refugees and beneficiaries of subsidiary protection (4).  

                                                       
8 Parliament vs. Council 
9 CJEU, 4 March 2010, Rhimou Chakroun, Case C-578/08, paras 43 and 47.  
10 CJEU, 4 March 2010, Rhimou Chakroun, Case C-578/08, paras 43 and 47. 
11 See Commission’s opinion (C-155/11PPU), District Court’s-Gravenhage/Zwolle 31 March 2011, JV 2011/224 [LJN: 
BQ0453], the Commission’s written observation of 4 May 2011 in case C-155/11, Migratieweb ve11001571 and C-155/11 
PPU Bibi Mohammed Imran v Minister van Buitenlandse Zaken, 10 June 2011 where it was decided that there was no need 
to rule on the preliminary questions of the referring court anymore. 
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1. Legal obstacles to family reunification 

1.1. Reasonable prospect for the right of permanent residence at the time of 
application 

Article 3(1) states that “this Directive shall apply where the sponsor is holding a residence 
permit issued by a Member State for a period of validity of one year or more who has 
reasonable prospects of obtaining the right of permanent residence, if the members of his or 
her family are third country nationals of whatever status”. 

The interpretative guidelines should further elaborate on the concept of “reasonable 
prospect for the right to permanent residence” and thus ensure that such requirement fully 
complies with the basic legal principle of legal certainty and legitimate expectations. The 
guidelines should clearly circumscribe this concept and thus ensure that national authorities 
do not have absolute discretion to decide who does and does not have ‘reasonable’ 
prospects for permanent residence. In order to assess the prospects fairly it appears 
appropriate to handle the application for family reunification at the local competent office. 

The interpretative guidelines should provide further guidance on the right to family 
reunification for short term residence permit holders as long as the permit offers the 
option for renewal. It shall be recalled that the CJEU’s Singh judgement12 found strong 
indications that a formally limited permit may not prevent ‘de facto’ long-term residence 
when the validity of this permit can be renewed indefinitely, or, at the very least, beyond 
the five-year-period required for long-term residence. It flows from that case that the 
overriding principle of facilitating family life cannot be made dependent on long-term 
residence. If initially a person has a one year permit, and prospects for renewal for a further 
temporary period, the application for family reunification ought to be accepted in order to 
facilitate family life.  

Recommendations: 

1. Define the concept of “reasonable prospect for the right of permanent residence” - 
The interpretative guidelines should further elaborate on the definition of the 
concept of “reasonable prospect for the right of permanent residence” in the light of 
the principle of legal certainty and legitimate expectations. In order to preserve 
‘l’effet utile’ of the directive, this concept shall be interpreted in a reasonable way 
and shall never be used as an automatic bar against family reunification. 

2. Clarify the material scope of the EC directive – In light of the relevant case law of 
the CJEU, the interpretative guidelines should expressly state that applications by 
holders of any temporary permit of at least one year are covered by the scope of the 
EC directive, unless an extension would definitely not be possible. 

                                                       
12 CJCE case C 370/90. 
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1.2. Minimum age limit for spouses  

Article 4(5) 

In order to ensure better integration and to prevent forced marriages Member States may 
require the sponsor and his/her spouse to be of a minimum age, and at maximum 21 years, 
before the spouse is able to join him/her.  

• Blanket age limit 

We welcome that the large majority of Member States set the age limits for spouses at the 
age of majority, as this underlines the principle of equality. Yet, we are concerned that some 
Member States use blanket age limits as a deterrent measure against family reunification, 
based on assumptions with regard to forced marriages and fraud.  

Fighting forced marriages has to be based on a human rights perspective. While there are 
tried-and-tested methods at the disposal of Member States, there is no evidence that age 
limits are an effective instrument for fighting forced marriages13. There is little reliable 
data on both the extent of forced marriages and specifically the link with an adult’s age. 
Statistics do not always give an authentic picture of the situation on the ground. The mere 
number of people suspected or “detected” of marriage of convenience by the authorities 
might in many cases not give the picture of the real situation. Genuine marriages can be 
suspected as fraudulent by the authorities for various minor reasons and enter in the 
statistics. While suspicion of fraud or force requires investigation, the principle of 
proportionality requires that as a matter of principle, established marriage/relationship is 
considered valid unless proven otherwise. The fact that spouses have not lived together 
cannot constitute a reason to doubt their stable relationship or suspect a “marriage of 
convenience”. It is quite common to live in different locations, due to work contracts with 
limited durations.  

An unknown number of forced marriages cannot constitute a sufficient justification for 
somehow arbitrary age limits. These disproportionate age limits delay the reunification of 
the overwhelming majority of voluntarily concluded marriages for years. The 
disproportionate effect of a blanket age limit was acknowledged by the UK Supreme Court 
which held that the British statutory minimum age requirement of 21 years for spouses 
violates Article 8 ECHR because it does not serve the legitimate aim it pursued14.  

Further, these age limits can also amount to ethnic discrimination, when the clause is 
applied to third country nationals from specific countries or ethnic background. On the basis 
of evidence collected, we are convinced that using an age limit to “combat forced marriages 
and fraud” is arbitrary, unjustified, does not serve the purpose, and is thus unnecessary.  

                                                       
13 See the EMN study http://emn.intrasoft-
intl.com/Downloads/prepareShowFiles.do;jsessionid=DF15A6912A4E8F8C5DE6648EBA79B4D5?entryTitle=04_Misuse of 
the right to FAMILY REUNIFICATION 
14 UK Supreme Court, R (on the application of Quila and another) (FC) (Respondents) v Secretary of State for the Home 
Department (Appellant); and R (on the application of Bibi and another) (FC) (Respondents) v Secretary of State for the 
Home Department (Appellant), [2011] UKSC 45 (12 October 2011) 
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The interpretative guidelines should acknowledge that a blanket age-limit for sponsors and 
spouses over the age of majority is ineffective, disproportionate, and potentially 
discriminatory.  

The interpretative guidelines should underline that the country’s legal age of majority 
should in principle be used for third-country national sponsors and reuniting spouses. 
Higher limits from such rule should be justified in each and every case, if there is any 
specific ground to suspect forced marriage or fraud. When a Member State foresees a 
higher age limit, a clear case assessment ought to be defined when and how it is applied, to 
avoid any potential discrimination. 

Interpretative guidelines should clearly highlight that sponsors and spouses aged 18-20 
must be able to submit an application and that such application cannot be automatically 
rejected for the sole reason that they do not reach the higher age limit. 

• Forced marriage 

Effective ways to address forced marriages include prevention campaigns in collaboration 
with NGOs, communities and local actors (including awareness-raising tools, trainings, 
theatre plays). Protection for victims of forced marriages should be enhanced such as access 
to legal protection, shelter, a residence status independent of the spouse after a shorter 
period, e.g. one year, and long-term guaranteed psycho-social assistance.  

When there is a suspicion of fraud, it shall be investigated speedily by the competent 
authorities. A suspicion of one or more cases from one region should be followed up by 
bilateral police cooperation and target networks of smugglers or forgers, rather than by 
preventing families to reunite. 

The interpretative guidelines should clarify the concept of ‘fraudulent’ as opposed to 
‘forced marriage’. The interpretative guidelines should recommend that fraud ought not to 
be addressed by immigration rules but rather by criminal proceedings. 

• Individual assessment of the circumstances of the marriage 

According to Article 17 of the Directive, authorities must make an individual assessment 
and take into account the couples’ personal circumstances, for example the nature and 
solidity of their relationship (e.g. the presence of children). Within the context of Article 4.5 
of the EC Directive, we believe that article 17 requires the competent authorities to provide 
a detailed motivation of any negative decision reached on the basis of higher age-limit. The 
detailed decision should specify the reasons why in this case the higher age limit will 
prevent the forced marriage of this specific sponsor and spouse. This detailed reasoned 
decision provides the applicant with the legal clarity to either accept the decision, or 
challenge it on appeal. 

Recommendations  

1. Strictly circumscribe the use of higher age-limit – The interpretative guidelines 
should acknowledge that a blanket age-limit for sponsors and spouses over the 
age of majority is disproportionate, and potentially discriminatory. The 
interpretative guidelines should emphasize that the country’s legal age of 
majority should in principle be used for third-country national sponsors and 
reuniting spouses. The use of higher age-limits should be strictly circumscribed 
and should be justified in each and every case, if there is any specific ground to 
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suspect forced marriage. When a Member State foresees a higher age limit, a 
clear case assessment procedure ought to be defined when and how it is 
applied, to avoid any potential discrimination.  

2. Fraud – Based on best practice, fraud shall be addressed by criminal legislation 
and proceedings, and approached in a protection-centered way. The 
interpretative guidelines should clarify the concept of ‘fraudulent’ as opposed 
to ‘forced marriage’.  

3. Obligation to provide a detailed decision – The interpretative guidelines should 
provide a combined reading of articles 4.5 and 17 and clearly stipulate that the 
competent authorities should provide a detailed motivation of the negative 
decisions reached on the basis of higher age-limit. The detailed decision should 
specify the reasons why in this case the higher age limit will prevent forced 
marriage of this specific sponsor and spouse.  

1.3. Eligible family members  

Recital 5 

Member States should give effect to the provisions of this Directive without discrimination 
on the basis of sex, race, colour, ethnic or social origin, genetic characteristics, language, 
religion or beliefs, political or other opinions, membership of a national minority, fortune, 
birth, disabilities, age or sexual orientation. 

Article 4(3) 

The Member States may, by law or regulation, authorise the entry and residence, pursuant 
to this Directive and subject to compliance with the conditions laid down in Chapter IV, of the 
unmarried partner, being a third country national, with whom the sponsor is in a duly 
attested stable long-term relationship, or of a third country national who is bound to the 
sponsor by a registered partnership in accordance with Article 5(2), and of the unmarried 
minor children, including adopted children, as well as the adult unmarried children who are 
objectively unable to provide for their own needs on account of their state of health, of such 
persons. 

Member States may decide that registered partners are to be treated equally as spouses 
with respect to family reunification. 

• Optional clause of Article 4(3) of the Directive 

Currently, only married couples and their minor unmarried children are entitled to family 
reunification under the Directive. Unmarried and registered couples and their minor 
unmarried children are entitled to family reunification only in the countries that transposed 
the optional clause of Article 4(3) of the Directive.  

We appreciate that some EU member States have developed a positive practice. 

For example, Sweden checks the existence of a family relationship between unmarried 
partners by making use of a number of possible criteria, such as common life, duration of 
the relationship, presence of children, exclusivity of the relationship, existence of constant 
contacts and regular meetings, etc. Swedish family reunification provisions are a good 
example of non-discriminatory practice. 
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In Portugal family reunification is open to spouses, children under 18 or dependent on the 
couple or of one of the spouses, children under 18 adopted by a sponsor who is not 
married, adult children dependent on the couple or on one of the spouses, first degree 
relatives if they are dependent and also recognise the de facto partnerships. 

Last, it is to be mentioned that in its recent case Hode and Abdi vs. UK15,  the ECtHR has 
acknowledged that the refusal to grant family reunification to a couple of refugees who 
were not married at the time the husband fled his country of origin was in breach of Article 
8 ECHR.  

Drawing on these good practices and on the spirit of recent ECtHR case law, the 
interpretative guidelines should further clarify the definition of family members, as third 
country nationals should not be excluded from ordinary family solidarity mechanisms which 
are vital for societies at large. The interpretative guidelines should urge Member States to 
fully respect recital 5 of the Directive. In addition, Member States should provide 
exemptions to the narrow definition of the family in specific cases where family life for the 
dependent family member is very difficult or impossible in any other country, based on art. 
8 of the ECtHR. 

As a first step in interpreting the scope of the family, it would be essential to include 
dependent family members regardless of their age, and the de facto family members. With 
regard to dependent children, we strongly believe that children up to the age of 21 should 
be granted family reunification, as is the case for family members of EU citizens exercising 
their right of free movement. Adult children in tertiary-level education or training ought to 
be considered as dependent, as is the case for children of nationals. 

With regard to de facto family members, the European Court of Human Rights has 
repeatedly held that “the existence or non-existence of ‘family life’ is essentially a question 
of fact depending upon the real existence in practice of close personal ties16”. In addition to 
legally recognized family ties, the Court thus also acknowledges de facto relationships 
between family members (e.g. children which have been living and growing up with a family 
without necessarily having been formally adopted). 

• The concept of ‘dependency’ 

Many Member States use a rather limited understanding of dependency, often understood 
only in financial or physical terms. The interpretative guidelines should acknowledge that 
the definitions of dependency may greatly vary according to the applicant’s national 
background and personal circumstances.  

The need for a flexible approach to the concept of dependency has been recently 
acknowledged by the Irish High Court in a decision held on 22 January 2013. In its decision, 
the Irish Court held that in assessing dependency in the context of statutory family 
reunification procedures for refugees in Ireland, the decision-maker must look beyond the 
financial dependency and consider the concept more widely “[…] taking account of relevant 

                                                       
15 ECtHR, Hode and Abdi vs. UK, case 22341/09, 6 November 2012. 
16 European Court of Human Rights, Key case-law issues: THE CONCEPTS OF "PRIVATE AND FAMILY LIFE", 24/01/2007  
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[…] economic, social personal, physical, familial, emotional and cultural bonds between the 
refugee and the family member who is the subject of the family reunification application17”. 
Although this decision is related to a refugee applicant, we believe that the interpretative 
guidelines should draw inspiration from this legal reasoning18.  

According to Article 17 of the Directive, Member States should assess ‘de facto dependency’ 
in each individual case based on the nature and solidity of the family relationship, the best 
interest of the child, the duration of the sponsor’s residence in the country, and the family, 
cultural, and social ties in the country of origin.  

The exemption in cases of ‘de facto dependency’ should apply to all married couples and 
first-degree family members regardless of their age (e.g. parents and siblings of children 
under 18, as well as children regardless of age) as well as ‘de facto’ family members (e.g. 
children living or raised with the family without a formal adoption).  

The guidelines may offer examples on dependency criteria: In view of promoting 
integration, dependency ought to be looked at through a case by case determination. If the 
sponsor can prove to have the required means to support his/her dependent relative, 
checking whether someone else in the family could potentially assist would be a 
cumbersome procedure. By way of another example, parents of the adult sponsor may be at 
retirement age, but not (yet) fully dependent. However, when they become dependent, 
they may no longer meet language criteria.  

Recommendations: 

1. Clarify the concept of family members - The principles of proportionality, equality 
and non-discrimination should be used to clarify the definition of the family 
members. To ensure full compliance of Member States practice with the case law of 
the ECtHR, the interpretative guidelines should further elaborate on the concept of 
de facto family members within the scope of the Directive (e.g. children which have 
been living and growing up with a family without necessarily having been formally 
adopted).  

2. Clarify the definition of the ‘dependent relatives’ - The right to family life should be 
the guiding principle to clarify the definition of the ‘dependent relatives’ who are 
entitled to family reunification under the Directive. The interpretative guidelines 
should draw on the relevant national case law and  provide for a comprehensive 

                                                       
17 Ducale and another v. Minister for Justice and others, [2013] IEHC 25, Ireland: High Court, 22 January 2013, available at:   

http://www.unhcr.org/refworld/docid/51275baa2.html 
18 See Ducale and another v. Minister for Justice and others: "There is thus objective support for the contention that 
'dependency' is not confined to total financial dependence but involves a wider concept taking account of all relevant 
economic, social, personal, physical, familial, emotional and cultural bonds between the refugee and the family member 
who is the subject of the FRU application. Moreover there is support for the contention that financial dependency must be 
seen as a flexible state of affairs which is not necessarily determined by the size of a contribution but rather on its effect in 
the context of the specific country of residence and personal circumstances of the person in receipt of the contribution. 
Much must depend on what the contribution provides when received in the hands of the recipient. ?50 a week may be 
pocket money for an eighteen year old in Dublin but may be a princely sum on which a young person in an illegal camp in 
Addis Ababa may live either wholly or substantially." 
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definition of the concept of ‘dependency’ that would take into account economic, 
social personal, physical, familial, emotional and cultural bonds between the sponsor 
and the family member. In any case, the interpretative guidelines should make clear 
that children of majority age and parents with disabilities clearly fall into the 
category of dependency.  

1.4. Right to an independent residence permit 

Article 15(1) 

Not later than after five years of residence, and provided that the family member has not 
been granted a residence permit for reasons other than family reunification, the spouse or 
unmarried partner and a child who has reached majority shall be entitled, upon application, 
if required, to an autonomous residence permit, independent of that of the sponsor. 

 

We appreciate that some positive practices have been developed across the EU to issue an 
autonomous residence permit to partners and children of the sponsor. In countries such as 
Belgium, Norway, U.K., Sweden, and Spain there is faster access to independent residence 
permit foreseen in the law. Notably, the Spanish legal framework on family reunification 
grants an independent residence and work permit to the foreign partner after two years of 
residence and cohabitation in Spain, while those who have been victims of gender or 
domestic violence, irrespective of the duration of the marriage or relationship, may receive 
an individual residence permit without any period. Yet the situations still greatly vary from 
one EU Member State to another, and the interpretative guidelines should seek to 
harmonize practices using best practice as a benchmark.  

In particular, women often have to face practical administrative obstacles while trying to 
obtain an independent status, particularly crucial in cases of family violence. During the 
procedure for acquiring an autonomous residence permit, public authorities should accept a 
broad range of evidence as proof of violence and provide social support to the victims, 
including access to housing and psychological support.  

Victims of family violence ought not to lose their residence status when they turn to the 
authorities or social services for assistance. Particular guidance is needed regarding the 
implementation of article 15.3 stating that “Member States shall lay down provisions 
ensuring the granting of an autonomous residence permit in the event of particularly 
difficult circumstances”. Violence against women and forced marriages should be clearly 
listed as “particularly difficult circumstances” in line with article 59 of the Council of Europe 
Convention on Preventing and Combating Violence against Women and Domestic Violence.  

Recommendations: 

1. Remove practical obstacles – Interpretative guidelines should urge Member States 
to remove all practical obstacles for family members facing violence in the family. 
For this group of persons, interpretative guidelines could provide a model for 
Member States to (further) develop their procedure for granting an independent 
status as foreseen in art. 15.3.  

2. Early access to an autonomous residence permit – Based on best practice, 
interpretative guidelines should call on Member States to grant the right to an 
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autonomous residence permit independent of that of the sponsor as early as 
possible. The conditions set out in national law (art. 15.4) cannot undermine the 
right to an autonomous residence permit. 

3. Clarify the concept of “particular difficult circumstances” - Violence against women 
and children as well as forced marriages should be clearly listed as “particularly 
difficult circumstances” in line with article 59 of the Council of Europe Convention on 
Preventing and Combating Violence against Women and Domestic Violence.  

2. Financial obstacles to family reunification 

2.1. The requirement for sufficient resources  

Article 7(1)(c) states that Member States may require the person who has submitted the 
application for family reunification to provide evidence that the sponsor has stable and 
regular resources which are sufficient to maintain himself/herself and the members of 
his/her family, without recourse to the social assistance system of the Member State 
concerned. Member States shall evaluate these resources by reference to their nature and 
regularity and may take into account the level of minimum national wages and pensions as 
well as the number of family members. 

Article 17 

Member States shall take due account of the nature and solidity of the person's family 
relationships and the duration of his residence in the Member State and of the existence of 
family, cultural and social ties with his/her country of origin where they reject an application, 
withdraw or refuse to renew a residence permit or decide to order the removal of the 
sponsor or members of his family. 

Based on Article 17 of the Directive and restated in the CJEU Chakroun judgement19, 
applicants who do not meet the income condition cannot automatically be rejected. In 
other words, the interpretative guidelines should clearly state that an application cannot 
be rejected for the sole reason that the applicant’s resources do not reach the amount 
defined by law. In such cases, the most competent national body would need to assess 
whether the applicant’s lower level of income is nevertheless ‘sufficient’ to maintain 
himself/herself and the members of the family without recourse to the Member State’s 
social assistance system.  

An individual assessment is always required before any decision on the application is taken. 
The interpretative guidelines should encourage competent authorities to look into the 
specific obstacles encountered by applicants linked to the situation, among other issues, on 
the labour market: for example, the common practice of part-time and short-term/interim 
contracts, or in the case of many women domestic work, push those working in such 
sectors, whether third country national or national, to ask for complementary social 
assistance. Similarly, if a company due to the economic situation obliges workers for some 

                                                       
19 CJEU, 4 March 2010, Rhimou Chakroun, Case C-578/08 
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months to work less hours, and therefore reduces the wages accordingly, additional social 
benefits covering the loss should not exclude the persons from family reunification 
procedures. Whether subsidies for housing are regarded as social assistance differs between 
Member States, particularly in some of Europe’s larger cities. The interpretative guidelines 
should elaborate on the need to take migrant’s personal situation into account as it should 
be borne in mind that migrants often experience ethnic, racial, and religious discrimination 
on the labour market and in access to housing. 

The interpretative guidelines should ensure that the term ‘resources’ shall be interpreted in 
a broad sense, taking into account not only the income of the sponsor, but also other 
resources in his or her possession (e.g. savings). Based on individual circumstances, the 
resources of other family members in one household may need to be taken into account, as 
well as the potential income the reuniting spouse could contribute to the family income 
either through employed or self-employed activity. In cases where applicants receive some 
sort of social assistance, the CJEU Chakroun judgement specifies that national authorities 
must conduct a careful individual assessment as to the precise nature and source of the 
income from social assistance. Applicants may have sufficient resources but also receive 
special social assistance in order to meet exceptional, individually determined, essential 
living costs. The fact that an applicant receives or may receive social assistance is not 
automatically a ground for rejection.  

Recommendations: 

1. Ensure that the individual cases are assessed against both objective and subjective 
indicators - The interpretative guidelines should specify that the resources required 
for third-country national sponsors reflect both the changing social situation and the 
changing levels of social protection in the country. Member States should take into 
account both the conditions prevailing in the labour market and the personal 
situation of the migrant.   

2. Define “sufficient resources” and “social assistance” – The interpretative guidelines 
shall elaborate on the terms “sufficient resources” and “social assistance”. Both 
terms shall be interpreted broadly, in compliance with the CJEU Chakroun 
judgement. National authorities should take into account proof that applicants have 
made genuine and repeated attempts to secure a stable and regular income.  

3. Provide guidance on the threshold of resources - The threshold applied in national 
law shall be used not as a fixed amount that all applicants must reach, but rather as a 
reference point to then assess the needs of the specific family and sponsor. 

2.2. Additional financial obstacles 

Article 13 (1) 

As soon as the application for family reunification has been accepted, the Member State 
concerned shall authorise the entry of the family member or members. In that regard, the 
Member State concerned shall grant such persons every facility for obtaining the requisite 
visas. 

A person who wishes to be granted family reunification may often face a number of 
additional financial obstacles, such as: 
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• Cost of visa for family reunification • Cost of residence permit  • Cost of proofs such as DNA testing • Cost of pre integration measures (language/other courses, test, 
material) • Costs for copies of certificates  • Travel costs (embassy/consulate, DNA test, language courses, 
integration test, official documents) 

Family members who wish to be granted family reunification face numerous additional 
financial obstacles from the beginning until the end of the application process. High 
administrative fees such as the costs of visas for family reunification, the costs of residence 
permit upon arrival in the receiving state and the costs of proofs such as certification of 
documents, DNA testing represent such financial burdens. Furthermore, applicants may 
have to face costs related to pre-integration measures as well as travel costs (e.g. to attend 
courses, to travel several times to the place of a consulate).  

In order to be reunited with their sponsors in the EU, family members have to bear the 
additional and sometimes tremendous costs of the visa. Visa fees are rather high for certain 
nationalities. Additional costs arise from payment for travel and stay in the capital or 
sometimes travel and stay abroad, if the Member State does not have an embassy in the 
country. 

Studies show that family reunification costs can differ tremendously between states, even if 
the costs of living in these countries are comparable. Furthermore, these high 
administrative fees disadvantage large families where costs increase with the number of 
family members. 

These fees amount to additional financial obstacles to family reunification and, as such, 
should be limited by Member States.  

In June 2012, the European Court of Human Rights held that levying fees that are 
disproportionate to the family income may result in a violation of Article 13 ECHR (effective 
remedy)20. In Commission vs. Netherlands, the Court clarified that charging excessive fees 
for those seeking to establish their status as long term residents and the additional fees 
charged to their family members seeking authorisation to accompany or join them violates 
EU law21.  

                                                       
20 Case G.R. v The Netherlands (10 January 2012) 
21 Case C-508/10 – judgment (26 April 2012) on fees under the Directive 2003/109/EC, according to Kees Groenindijk 
(public hearing on family reunification 31 May 2012) the principle of proportionality of fees is applicable to the fees under 
the Family reunification Directive.  
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According to a study on nine Member States in 2011 22, the administrative fees (including 
the costs of visa and the price for the residence permit) ranged from 25 EUR to 1550 EUR. As 
of January 2013 the Netherlands decreased its tremendously high fees from 1550 EUR to 
225 EUR in order to comply with the CJEU judgment from April 2012.   

Applying excessive and disproportionate administrative charges are liable to create an 
obstacle to the exercise of the right to family reunification. 

Further scrutiny is required to determine what a fair level of costs for the procedure is so 
that these costs do not prevent families from exercising their rights. The interpretative 
guidelines should clarify the concept of proportionality of fees – the conclusions of the 
Advocate General Yves Bot in the CJEU case C-508/10 to family reunification procedure held 
within the framework of the LT residence status Directive could be used as useful 
benchmark. In that case it is reminded that the fees shall not exceed the fees paid by 
nationals to get similar documents. Interestingly enough, the case C-508/10 has already 
been used by national courts in order to assess the proportionality of fees within the 
context of a family reunification procedure of third country nationals23. 

Recommendations: 

1. Provide a definition of the concept of proportionate fees – The 
interpretative guidelines should elaborate further on the concept of 
“proportional fees” and use the case C-508/10 as a benchmark. The 
interpretative guidelines should clearly state that administrative fees may 
neither have the purpose nor the effect of introducing an additional financial 
barrier to family reunification.  

2. Individual assessment – Drawing on the April 2012 decision of the CJEU, the 
interpretative guidelines should highlight that setting a generally applicable 
threshold without individual examination is ineffective and disproportionate 
to the objective of the Directive. Each case shall be individually assessed in 
line with the recent case law in order to exempt those in need from any fee 
obligation.  

3. Other practical obstacles to family reunification 

3.1. The waiting periods and length of procedures  

Article 5(4)  

The competent authorities of the Member State shall give the person, who has submitted the 
application, written notification of the decision as soon as possible and in any event no later 
than nine months from the date on which the application was lodged. In exceptional 

                                                       
22 Yves PASCOUAU (in co-operation with Henry Labayle), Conditions for Family Reunification Under Strain – A Comparative 
Study in 9 EU Member States, King Baudoin Foundation, European Policy Centre and Odysseus Network publishers. 
23 See Raad Van State, decision 9 October 2012, 201008782/1/V1. 
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circumstances linked to the complexity of the examination of the application, the time limit 
referred to in the first subparagraph may be extended. 

Article 8  

Member States may require the sponsor to have stayed lawfully in their territory for a period 
not exceeding two years, before having his/her family members join him/her. 

In order to promote family reunification, it is essential that any waiting period is kept as 
short as possible. We wish to commend that many Member States do not apply waiting 
periods at all and recommend such practice. We appreciate that many Member States 
admit family members at the same time as they grant permission to reside in the country. 
This is indeed the best practice as an emotional attachment to and integration in a new 
country depends, among other things, on a person’s possibility to live with his/her family. 
The separation of spouses or children from their parents can create severe psychological 
distress and mark people for a lifetime. Such harsh disturbances have high costs not only for 
the families concerned, but may also lead to additional costs e.g. for the provision of 
adequate mental health care. Family reunification, which takes place as early and with as 
complete a family as possible, is in the interest of family life and of receiving societies. 

Although most national laws respect the two-year-deadline, this deadline is not respected in 
practice in many countries. Under certain national legislation, the waiting period only 
formally includes the period of time where the sponsor holds a permanent residence 
permit. Such a restrictive interpretation may severely delay the family reunification process 
as migrants can spend many years with short term residence permits. In several countries, 
applicants must wait four or five years after starting the procedure before they are finally 
reunited with their family. These waiting times can go far beyond the maximum two years 
envisaged by the Directive due to an accumulation of procedural obstacles: 

1. The time of residence and type of residence permit required before a sponsor or 
a family member can apply; 

2. A wide interpretation of the procedural time limit permitted for the examination 
of an application and a broad interpretation of ‘exceptional’ circumstances; 

3. The length of appeal procedures; 

4. Long delays for appointments at the country’s embassies or consulates abroad; 

5. Requirement to complete obligatory integration courses or tests, especially 
difficult in countries of origin. 

Lengthy waiting periods negatively affect all family members and can destroy family ties for 
good. The best interests of the child have to be given priority and applications expedited 
when children are involved. Thus, there should be no waiting periods when minors are 
involved. 

The absence of a decision may effectively withhold the right to family reunification granted 
under the Directive. We are convinced that some measures are necessary, and as this is 
done for other contractual obligations, we would think of the notion of tacit consent if a 
decision is not communicated by Member States in a defined time limit.  

While we acknowledge that procedure can be complicated by the lack of resources and/or 
adequate cooperation from authorities of countries of origin and great disparities in legal 
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systems, the notion of “exceptional circumstances” shall never be used as a catch-all 
concept in order to justify delays in the family reunification procedure. The interpretative 
guidelines should give a strict interpretation of this notion in order to avoid abuses. 

Recommendations: 

1. Waiting procedures – The interpretative guidelines should call on Member to 
strictly observe the deadline set up in the Article 8 of the Directive. The 
interpretative guidelines should make clear that all waiting and procedure times, 
including the appeal procedures, must occur within the maximum two-year 
period. 

2. Processing deadline – The interpretative guidelines should urge Member States 
to align their procedure with best practice. The competent authorities should 
give a clear timing to the applicant in order to enable him/her to prepare for 
travel arrangements and other practical aspects. If the application requires 
longer treatment, the competent authorities should inform the applicant about 
realistic timing, preferably within 30 days but not exceeding 3 months from the 
date of application. 

3. Exceptional circumstances – Interpretative guidelines should make clear that 
extension for ‘exceptional circumstances’ may only be linked to the complexity 
of a specific application, and therefore require documented and convincing 
reasons. The notion of ‘exceptional circumstances’ shall be interpreted 
restrictively as covering situations such as inter alia assessing family relationship 
within the context of multiple family units; severe crisis in the country of origin 
impeding access to administrative records; determining the right to legal custody 
in case where parents are separated. 

3.2. Housing conditions 

Article 7(1)a states that Member State may require the person who has submitted the 
application to provide evidence that the sponsor has accommodation regarded as normal for 
a comparable family in the same region and which meets the general health and safety 
standards in force in the Member State concerned.  

The way some Member States implement the requirement on material conditions has 
become a significant obstacle that prevents families from living together. Many Member 
States apply specific housing standards for family reunification, such as an exact number of 
square meters depending on the size of the family or other technical details. Whilst general 
legal provisions on housing standards aim at protecting the tenants against potential abuses 
by the landlord, the objectives of these standards seem at times to be distorted within the 
context of family reunification procedures. 

Third-country nationals are often confronted by additional obstacles on the housing market, 
such as low rates of property ownership, exclusion from social housing, and greater 
exposure to discrimination on the housing rental market, requirement of higher guarantees.   

The assessment of health and safety standards should be equal to general standards 
currently enforced and publically available in the country. Applicants for family reunification 
should not be required to prove higher housing standards than those for a comparable 
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family in the region. Authorities who conduct on-the-spot housing checks should have no 
margin of discretion: they should only assess whether the premises correspond to 
previously provided documents. 

As in some Member States assistance to housing costs is not regarded as social assistance, 
guidelines could encourage an interpretation which allows family reunification even if 
housing subsidies will be required.  

The interpretative guidelines should encourage national authorities to refer applicants to 
social housing schemes when current housing proves insufficient. This is of particular 
importance, as an application in most cases will only be possible when the family members 
have arrived, as an individual would not be entitled to a bigger apartment or house.  

Recommendations: 

1. The interpretative guidelines should ensure that housing conditions are not used as 
legal bar to impede the right to family reunification. To ensure a right to family life in 
all Member States, the only condition to apply for family reunification should be a 
valid residence permit in a Member State.  

2. In cities with housing shortages, third country nationals should be entitled to apply 
for social housing or family property schemes at the time of application for family 
reunification.  

3.3. Integration measures for family reunification 

Article 7 (2)  

Member States may require third country nationals to comply with integration measures, in 
accordance with national law. With regard to the refugees and/or family members of 
refugees referred to in Article 12 the integration measures referred to in the first 
subparagraph may only be applied once the persons concerned have been granted family 
reunification. 

We appreciate that the majority of Member States do not have compulsory pre-entry 
integration measures. We also welcome that in the opinion of the European Commission, an 
integration test or course as a condition for family reunification is incompatible with the 
Directive, because these conditions prevent family reunification and the effectiveness 
thereof24. In line with this opinion, we believe that Article 7(2) of the Directive refers to 
compliance with integration measures but not to integration conditions as a requirement 
for family reunification. 

Yet, in countries such as the Netherlands, Germany, Austria and the UK, the issue of 
integration measure remains one of the most worrying policy developments observed in the 
last years25. Imposing integration conditions on families abroad amounts to pre-entry 

                                                       
24 See Commission’s opinion (C-155/11PPU) 
25 Tineke STRIK, Betty de HART and Ellen NISSEN, „Family Reunification: a Barrier or Facilitator of Integration? A 
comparative study – Family Reunification Project 2013“. 
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conditions, an additional requirement for family reunification. Pre-entry conditions have in 
many cases delayed or discouraged family reunification, as they involve high costs if not for 
courses then for travel to the courses, difficult access to courses and testing, and weak 
infrastructure in the country of origin.  

National evaluations in Germany and the Netherlands and independent European research 
projects (INTEC and PROSINT) have found that: 

• Physical inaccessibility of the venue as well as the accessible levels of language 
courses in the countries of origin imposed on the family members are 
disproportionate to the aim of integration and may be discriminatory towards low-
income or less educated families.  

• Pre-entry language tests and requirements “have only marginal effects on language 
learning”. Language courses in many third countries are often hardly available, 
inaccessible as well as expensive. However, when reuniting family members attend 
pre-entry language courses, the knowledge they acquire is not sustainable. While 
courses helped people in gaining self-confidence, social contacts and a more 
realistic appreciation of their future life abroad, many applicants forgot the little 
they learned between the course and the moment when they finally settled in the 
destination country. 

• Pre-entry conditions and measures have “little-to-no effect on immigrants’ position 
in the labour market”26.  

The interpretative guidelines should incorporate the lessons learnt from these projects. In 
particular, Member States should provide several means for family members to learn about 
their new country of residence and promote their willingness to participate in society. The 
Member State must provide services, which are preferably free or at least affordable, and 
available in several locations across the country. Also, applicants must be legally entitled to 
an exemption in cases of care for family members under 18 or over 65, specific physical or 
mental illnesses, illiteracy, and in special cases of inaccessibility. While participation may be 
required, success cannot be required as a condition for family life.  

 

Recommendations: 

1. Lift integration conditions used as an additional requirement for family 
reunification – Interpretative guidelines should recommend that an integration 
test or course imposed as a condition for family reunification shall be lifted as 
such conditions prevent family reunification and the effectiveness thereof.   

2. Proportionality – Interpretative guidelines shall stress that any pre-entry 
measure must comply with the general principle of proportionality in EU law. 

                                                       
26 European Website on Integration, Special feature on Family Reunification 02/2012, 
http://ec.europa.eu/ewsi/UDRW/images/items/docl_28099_580387602.pdf.  
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3. Provide adequate post-arrival integration measures – Interpretative guideline 
should urge Member States to provide several means for family members to 
learn about their new country of residence and promote their willingness to 
participate in society. The Member State must provide services, which are free, 
affordable and available in several locations across the country. 

4. Interpretative guidelines should clearly state that family reunification procedures 
and the renewal of permits ought not to depend on success in integration or 
language courses. 

3.4. Other Practical Obstacles 

As already highlighted in the introduction, numerous studies have highlighted the great 
complexity of the legal framework as national procedures are made out of multiple layers of 
administrative rules that are frequently modified. However, we believe that the European 
Commission should urge Member States to issue practical handbooks including detailed 
comprehensive information on legal, administrative and financial procedures. In addition 
and in light of Article 5 and Recital (13) of the directive, the interpretative guidelines should 
address the issue of the place for submitting an application, access to information, and the 
documentary requirements.     

3.4.1. Place of application  

Article 5.1. Member States shall determine whether, in order to exercise the right to family 
reunification, an application for entry and residence shall be submitted to the competent 
authorities of the Member States concerned either by the sponsor or by family member or 
members. 

Whilst the directive does not include any prescriptive provision with regard to the place of 
application, we believe that procedures for family reunification could be less costly if most 
of the paper work could be done in the Member State concerned. In several countries only 
the spouse or family member can apply for family reunification and the application has to 
be introduced in the country of origin. The sponsor himself or herself cannot apply. This 
leads to obstacles such as higher fees, security risks, administrative work in the country of 
origin, etc. with a consequence of lengthy and cumbersome procedures and reduced 
accessibility to family reunification. It may even be impossible for family members to apply 
within the country of origin due to reasons of inaccessibility or security. Bearing in mind all 
these practical hurdles, the interpretative guidelines should urge EU Member States to set 
up multiple gate procedures allowing applicants to apply either in the country of origin or in 
the country of reception. 

Recommendation: 

• “Multiple gate procedure” – Based on best practice, the interpretative guidelines 
should encourage Member States to develop “multiple gate procedures” where the 
sponsor and the family member should be able to apply for family reunification both 
in the country of origin and in the country of reception.  
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3.4.2. Lack of information  

Recital (13) A set of rules governing the procedure for examination of applications for family 
reunification and for entry and residence of family members should be laid down. Those 
procedures should be effective and manageable, taking account of the normal workload of 
the Member States’ administrations, as well as transparent and fair, in order to offer 
appropriate legal certainty to those concerned. 

Finding clear and reliable information is an important first step in the family reunification 
process. Family reunification procedures have over the past years been subject to multiple 
amendments and official information provided is often unclear and can be difficult to find. 
Getting information about the family reunification process may be hindered by reasons such 
as lack of (legal) language skills and not knowing where to go or who to ask. This reinforces 
the situation whereby migrants generally lack awareness and understanding of the process 
and would not be able to realise their family reunion rights without professional support. In 
order to ease the practical process, the interpretative guidelines should urge Member States 
to develop a practical guide including both qualitative and quantitative information. 

Recommendations: 

1. Access to detailed and clear information - In order to ease the practical process, the 
interpretative guidelines should urge Member States to develop a practical guide 
including both qualitative and quantitative information. Frequent and clear 
communication, timely assistance and accurate information about the criteria and 
the evidence that is required for the application are essential. 

2. Quality support - Member States should be encouraged to provide access to quality 
support such as free legal aid for family reunification applications.  

3.4.3 Lacking or missing documentation  

Article 5.3 

The application shall be submitted and examined when the family members are residing 
outside the territory of the Member State in which the sponsor resides 

Difficult access to visas and travel documents for family members, particularly for refugees 
and beneficiaries of international protection, amount to practical obstacles to family 
reunification. 

Factors that make it difficult to get the documentation required include not having them in 
the country of residence, having trouble finding someone to find them in the country of 
origin. Communicating and liaising with embassies overseas may complicate obtaining 
documentation particularly in contexts of conflict of unrest. In certain countries of origin 
there are no embassies accepting applications, or these lack adequate equipment to collect 
biometric data and other required information. It is crucial that the interpretative guidelines 
tackle this issue and urge States to take personal circumstances of the applicant into 
account. 

Recommendation: 

• Consider the personal situation - Member States should consider the personal 
situation of the applicant and the situation in the country of origin when assessing 
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documentary requirements. If applications in country of origin are necessary, 
consular cooperation shall facilitate that applicants do not need to travel to any 
additional country for the application and required paper work on top of the visa 
application.  

4. Additional specific issues concerning refugees and beneficiaries 
of subsidiary protection 

4.1. Refugees • More favourable conditions 

Special attention should be paid to the situation of refugees on account of the reasons which 
obliged them to flee their country and prevent them from leading a normal family life there. 
More favourable conditions should therefore be laid down for the exercise of their right to 
family reunification. (Recital 8) 

The Directive acknowledges the particular situation of refugees by setting out specific 
provisions for the family reunification of this group, allowing for preferential treatment and 
exemption from derogations and restrictions to the right to family reunification for other 
third country nationals. In particular, these more favourable rules concern the concept of 
“family members”, the documents required to prove family links, the conditions relating to 
housing, health insurance, stable resources and compliance with integration measures.  

We believe that the interpretative guidelines should promote the use of more favourable 
conditions for refugees in national legislation in particular with regards to the points listed 
below. • Dependency 

Article 10(2) of the Directive does allow Member States to extend the right to family 
reunification for refugees to “other family members not referred to in Article 4, if they are 
dependent on the refugee”.  

Particularly for refugees, the notion that members of their family might still be at risk, 
sometimes particularly as the persons has been recognised as a person in need of 
protection, is a difficult. For very good reasons, the directive stipulates that more favourable 
conditions have to be applied for refugees and the members of their family. 

Recommendation: 

The concept of “dependency” and “de facto family members” in light of relevant national 
and European case law shall be further developed giving concrete examples. While we also 
recommend this for family reunification generally (see 1.3), the situation of refugee families 
requires more attention to their particular circumstances. • Evidentiary requirements  

Article 11(2)   

“Where a refugee cannot provide official documentary evidence of the family relationship, 
the Member States shall take into account other evidence, to be assessed in accordance with 
national law, of the existence of such relationship.”  
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Establishing family or marriage ties is a core question within the family reunification process 
for persons granted international protection. Due to their forced displacement, it is often 
impossible for refugees to produce official documents. In some cases the latter never 
existed, had to be left behind, or have been lost. It is also extremely difficult and dangerous 
for family members who are sometimes refugees in another third country to contact their 
national authorities in order to obtain official documents.  

In the context of substantiation of an application, the first source of evidence is the written 
and/or oral statement of the applicants; interviewing family members should normally be 
undertaken as the primary means to establish family links. Supporting evidence may include 
anything that confirms these statements, including documentary, audio, visual or physical 
exhibits, e.g. jewellery given to the person and is visible in a family photo. While examining 
the evidence provided by the applicant, Members States should also consider their age, 
gender, education, background and social status as well as specific cultural aspects.  

A statement cannot be deemed to lack credibility purely because there is no corroborative 
documentary or supporting evidence. Article 11(2) is very clear on the fact that a “decision 
rejecting an application may not be based solely on the fact that documentary evidence is 
lacking.”  

Despite clear provisions in the directive, a number of Member States accept only official 
documents to prove family links either in law or in practice. Even, where the documents are 
provided, authorities may sometimes express doubts about their validity. As a consequence, 
some groups such as Somali and Afghans are currently highly discriminated in the process 
for family reunification.  

DNA testing is increasingly used when there are no official documents, or when the 
authorities have doubts about the credibility of the family link. Although DNA testing can 
accelerate the procedure in some cases, it is also responsible for significant delays in others. 
Moreover, there are serious difficulties, inter alia, the restrictive biological concept of 
family, costs, discrimination, right to privacy, psychological well-being.  

Recommendations: 

1. Interpretative guidelines should urge Member States to take adopt clear 
administrative policies with regard to evidentiary requirements. Competent 
authorities have to be reminded of the impossibility for refugees to get in touch 
with the diplomatic or consular authorities of their country of origin.     

2. Affidavits ought to be accepted as proof for foster children or persons who have 
become de facto family members in refugee situations. 

3. Guiding principles for the use of DNA testing should be developed based on 
UNHCR Note on DNA Testing to Establish Family Relationships in the Refugee 
Context, and existing recommendations by national ethic committees. DNA 
testing should only be used as a last resort, not as a preferential proof.  
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• Three months limitation:  

Article 12 (1)  

[…] Member States may require the refugee to meet the conditions referred to in Article 7(1) 
if the application for family reunification is not submitted within a period of three months 
after the granting of the refugee status. 

While refugees may at first be exempt from the housing, insurance and resources 
requirements of the Directive, this exemption may be withdrawn if the refugee does not 
apply for family reunification in the three months subsequent to being granted refugee 
status. We welcome the fact that most Member States do not apply this provision. 
However, countries hosting high numbers of refugees such as Germany and Greece impose 
additional conditions (accommodation, sickness insurance, stable resources) after 3 months, 
and other countries such as Belgium, Hungary or Poland do impose conditions after a longer 
time limit (12 months). 

As already highlighted by ECRE, various reasons may prevent refugees from submitting their 
application within three months after being granted their status: 

• A lack of information on and assistance in the procedure (especially problematic for 
children); 

• The need to trace family members; 
• The difficulty in providing certain documents (birth certificate, identity documents, 

etc.); 
• The impossibility of having access to persecuting authorities in order to obtain legal 

documentation proving family links. 

In some member states like Germany, Finland or Belgium, the application needs to be 
lodged by the person living outside the country of asylum. In France, the family members 
have to request a long term visa at the local French consulate before an application can be 
lodged should be kept in mind that in certain countries of origin, there are no embassies 
accepting applications, or they lack adequate equipment to collect biometric data and other 
required information. Furthermore, this also implies that some family members need to 
travel long distances to reach an embassy which involves additional costs, security problems 
and restrictions for vulnerable groups who are often unable to undertake long journeys. 

In our view such a provision is highly problematic as it does not take into account the 
specific situation of persons in need of international protection and the practical obstacles 
they face. It may thus make it impossible for them to enjoy their right to family reunification 
for reasons that are beyond their control.  

Recommendations 

1. The interpretative guidelines should urge Member States to handle the three 
months limitation with great care. Objective practical obstacles faced by refugee 
applicants should be duly weighted when applying this clause.  

2. If a time limit is imposed by a Member State, the Member State should at least 
foresee that the sponsor can lodge the application and not only the family member 
abroad.  
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3. Clear and understandable information with regard to family reunification have to be 
provided for applicants for international protection during the procedure and at the 
time of granting protection status. 

4.2. Beneficiaries of subsidiary protection  

Although Article 3(2)(c) of the Directive does not include beneficiaries of subsidiary 
protection in the scope of application, the Directive and the Member States’ 
implementation foresees sufficient flexibility to allow family reunification for all 
beneficiaries of international protection under the same conditions. According to the 
Commission’s assessment on the implementation of the directive, several Member states 
already guarantee the right to family reunification to beneficiaries of subsidiary protection 
under the same favourable rules as for refugees. However, expert agencies such as ECRE 
and UNHCR have raised concern about the fact that in some countries (Austria, Germany, 
Italy, and Hungary among others) persons under subsidiary protection status are excluded 
from more favourable conditions.  

It should be noted that Recital 39 and Article 23 of the Recast Qualification Directive require 
Member States to ensure that family unity can be maintained with respect to refugees and 
beneficiaries of subsidiary protection and no longer allow the imposition of conditions on 
benefits for family members of beneficiaries of subsidiary protection. In light of this positive 
evolution of EC law, we believe that the interpretative guidelines can encourage those 
Member States that do not do so already to guarantee the right to family reunification to 
beneficiaries of subsidiary protection under the same conditions as refugees. This would 
further contribute to the objective of a uniform status for refugees and beneficiaries of 
subsidiary protection as laid down in the Stockholm programme and be in line with the 
further alignment of rights for both statuses under the Recast Qualification Directive and 
the recent extension of the scope of Directive 2003/109 concerning the status of third 
country nationals who are long-term residents to include beneficiaries of subsidiary 
protection. 

Recommendations 

Based on best practice, the interpretative guidelines should encourage Member States to 
grant similar rights to beneficiaries of subsidiary protection and refugees, all beneficiaries of 
international protection, with regard to family reunification. 

 


