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Tender N° JLS/D3/2007/3 

“Study: An analysis of the future of mutual recognition in criminal matters in the 
European Union" 

 

1. INTRODUCTION 

In 1999 the European Council decided that the principle of mutual recognition should 
become the cornerstone for judicial cooperation in criminal matters.1 The traditional 
system of extradition and mutual legal assistance appeared to be in general slow and 
burdensome. The first evaluation exercise of mutual legal assistance in criminal matters 
of 2001 made it clear that many aspects of mutual legal assistance needed improvement.2 
This is in particular important knowing that the flow of mutual assistance is increasing 
and the vast majority of the assistance is rendered between the Member States of the 
European Union. Moreover, the establishment of an area of freedom, security and justice, 
introduced by the Treaty of Amsterdam,3 required a new way of carrying out judicial 
cooperation in the European Union. A first response was given with the 2000 EU 
Convention on mutual assistance in criminal matters.4 Further to that, the principle of 
mutual recognition was introduced to speed up judicial cooperation and make it more 
effective. In the 2005 Hague Programme, the Council reaffirmed the importance of full 
implementation of the principle of mutual recognition in all stages of criminal 
procedure.5 

The first instrument to implement the principle of mutual recognition is the Framework 
Decision on the European Arrest Warrant which replaces the extradition procedures 
between Member States. This instrument has improved cooperation between Member 
States remarkably. The introduction of time limits and a standard form as well as the 
transformation of extradition into a genuine judicial procedure have contributed to this 
success. Since then several other mutual recognition instruments have been adopted or 
agreed (see 2.2. below). Although Member States broadly support the principle of mutual 
recognition in criminal matters as the cornerstone of judicial cooperation, it should be 
admitted that some difficulties are still encountered.   

In general decision making is lengthy. During negotiations it often becomes clear that 
Member States have different perceptions of the principle of mutual recognition and its 

                                                 
1 http://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressData/en/ec/00200-r1.en9.htm. 

2 Final report on the first evaluation exercise – mutual legal assistance in criminal matters, OJ 1.8.2001, 
C 216, p. 14. 

3 Article 29 TEU. 

4 OJ C 197, 12.7.2000, p. 1. 

5 OJ C 53, 3.2.2005, p. 1. 
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compatibility with certain grounds of refusal. In the absence of a clear concept of mutual 
recognition and its possible limits, the answers to certain fundamental questions had to 
be found during the negotiations of each of the different instruments. This has lead to 
solutions that differ depending on the instrument concerned. Furthermore, parliamentary 
scrutiny reservations slowed down the adoption of the instruments. And once adopted, 
Member States appeared to be unable to implement the instruments within the time 
limits. Even with regard to the European Arrest Warrant, the transposition and 
application can be further improved.  

These developments led to the Commission announcing a study covering the horizontal 
problems that are encountered in the negotiation and application of the mutual 
recognition principle, and of the gaps and remaining needs in the present system of 
cooperation in criminal matters that can be addressed by new instruments.6 At its 
informal meeting of 21 and 22 September 2006 in Tampere, the Justice and Home 
Affairs Council expressed its support for this study. This study, together with the study 
on the implementation of the 2000 EU Convention on mutual assistance in criminal 
matters may be seen as a follow up to the first evaluation exercise on mutual legal 
assistance in criminal matters. 

2. BACKGROUND 

2.1. The principle of mutual recognition  

As a consequence of the development of the internal market and the gradual 
abolition of internal border controls, effective and swift cooperation between 
judicial authorities in criminal matters has become an absolute necessity. 
Perpetrators of crime benefit from the advantages of the internal market as much as 
legitimate entrepreneurs. Judicial authorities should not remain empty-handed. 
Therefore criminal cooperation between the Member States has become a high 
priority on the political agenda. This became even more pertinent with the Treaty of 
Amsterdam introducing a new objective for the European Union of providing 
citizens with a high level of safety within an area of freedom, security and justice.  

At its special meeting of 15 and 16 October 1999 in Tampere, dedicated to the 
creation of an area of freedom, security and justice, the European Council 
concluded that enhanced mutual recognition of judicial decisions and judgments and 
the necessary approximation of legislation would facilitate cooperation between the 
judicial authorities of the Member States. Therefore, the European Council endorsed 
the proposal that the principle of mutual recognition should become the cornerstone 
of judicial cooperation in both civil and criminal matters. The principle should 
apply to final judgments as well as to pre-trial decisions.  

This decision reflects the thought that judicial cooperation between Member States 
should no longer be regarded as a matter of international relations between 
sovereign States that decide on a case-by-case basis whether or not to render the 
requested assistance. Within the European Union, assistance is being provided to 
someone with whom one shares principles, values and objectives, in particular the 

                                                 
6 Commission's Communication of 28 June 2006 "Implementing The Hague Programme: the way 

forward". 
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objective of creating a single area of freedom, security and justice. Since it is in the 
common interest to prevent and combat crime, assistance should be provided by the 
judicial authorities of a Member State whenever this is necessary for the prosecution 
of serious offences in another Member State or the execution of sanctions imposed 
in another Member State. Differences in national legislation should not impede this 
cooperation.7 

Although the principle of mutual recognition was well known in the context of the 
first pillar, it was a new concept in relation to criminal matters. In its 
Communication of 26 July 2000 on mutual recognition of final decisions in criminal 
matters8 the Commission expressed its views on the principle of mutual recognition 
in criminal matters. It stated the following: "Mutual recognition is a principle that is 
widely understood as being based on the thought that while another state may not 
deal with a certain matter in the same or even a similar way as one's one state, the 
results will be such that they are acceptable as equivalent to decisions by one's own 
state. Mutual trust is an important element, not only trust in the adequacy of one's 
partners' rules, but also trust that these rules are correctly applied. Based on the 
idea of equivalence and the trust it is based on, the results the other state has 
reached are allowed to take effect in one's own sphere of legal influence. On this 
basis, a decision taken by an authority in one state could be accepted as such in 
another state, even though a comparable authority may not even exist in that state 
or could not take such a decision, or would have taken an entirely different decision 
in a comparable case."   

At its meeting of 30 November and 1 December 2000 the Council adopted the 
Programme of measures to implement the principle of mutual recognition of 
decisions in criminal matters.9 A series of measures were announced to elaborate the 
principle of mutual recognition. The programme also contained a list of so-called 
parameters which determine how and to what extent the principle of mutual 
recognition is to be applied. The scope of the instrument, the possible grounds for 
refusal (including dual criminality), the way rights of third parties are safeguarded, 
the existence of minimum common standards and the procedure for enforcement of 
a decision (direct or indirect, possible modification) are factors which influence the 
level of implementation of the principle of mutual recognition. These parameters 
imply that mutual recognition is a dynamic concept, which can be implemented in 
different ways, depending on the subject covered.  

The principle of mutual recognition was reaffirmed by the Council in the Hague 
Programme, a multi-annual programme on strengthening freedom, security and 
justice in the European Union, adopted on 4 November 2004. Full implementation 
of this principle should be given in all phases of criminal procedures. The priorities 
set in the programme were further elaborated in an Action Plan implementing The 
Hague Programme.10 

                                                 
7 See also C-303/05 Opinion of Advocate-General Ruiz-Jarabo Colomer, para. 42, 44 and 45. 

8 COM(2000) 495 

9 OJ C 12, 15.1.2001 p.10.  

10 OJ C 198, 12.8.2005, p.1. 
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On 19 May 2005, the Commission issued a Communication on the mutual 
recognition of judicial decisions in criminal matters and the strengthening of mutual 
trust between Member States.11 The Communication described the different stages 
of criminal procedure which should be covered by the principle of mutual 
recognition and made proposals to implement mutual recognition in all these stages. 
Furthermore, the Commission pointed out that reinforcing mutual trust is the key to 
the smooth operation of mutual recognition. In order to strengthen mutual trust 
several proposals, both of a legislative and practical nature, were announced.  

As mentioned above, the principle of mutual recognition must be seen in the context 
of the objective of establishing an area of freedom, security and justice in which 
citizens enjoy a high level of safety. In such an area, judicial decisions should 
circulate freely and have Union-wide legal effects. The establishment of a true area 
of freedom, security and justice largely depends on prosecution of offences and 
enforcement of sanctions which are not hampered by cross-borders aspects, such as 
when the convicted person is a national or resident of another Member State. 
National legislation of the Member States may differ, but this should not hinder the 
free circulation of judicial decisions.  

Mutual recognition in its purest manifestation would imply that it should be possible 
to execute a judicial decision with cross-border aspects of a Member State in any 
other Member State. The fact that the decision could not have been issued by the 
executing Member State in a similar domestic case may not be a reason not to 
execute it. This means in the first place that traditional grounds for refusal based on 
the nature of the offence (political, fiscal), nationality of the person or related to 
sovereignty, security, public policy or other essential interests of the state should be 
abolished. Furthermore, differences in legislation concerning substantial, procedural 
or sanction law should not impede cooperation between the Member States and may 
not be a reason not to provide the requested assistance. A decision should be 
executed, even if, according to the national law of the executing Member State:  

– the act underlying the decision does not constitute a criminal offence (abolition 
of verification of dual criminality); 

– the executing Member State would not have jurisdiction in the given case;  

– the suspect or convict is not criminally liable because of his age;  

– the possibility to prosecute the offence or to execute the sanction is statute-
barred;  

– the concept of criminal liability of legal persons does not exist; 

– the coercive measures necessary to execute the decision cannot be used under the 
given circumstances in a similar domestic case; 

– the issuing authority is not competent to issue the decision in a similar domestic 
case; 

                                                 
11 COM(2005) 195. 
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– the decision could not be executed because the person concerned is protected by  
privileges or immunities;   

– the default judgment could not have been issued because the issuing state applied 
different rules on default judgments;  

– the sanction which must be executed could not have been imposed in the given 
circumstances in a similar domestic case. 

The principle of mutual recognition would also mean that any official reaction of a 
Member State to an offence, whatever that reaction may be (to prosecute, to abstain 
from prosecution under certain conditions, a conviction or an acquittal) would be 
recognised by other Member States and would prevent them from prosecuting the 
same offence. This results from the principle of ne bis in idem.  

In general one could say that extraterritorial effects are attached to the law of the 
issuing state as a result of the principle of mutual recognition. The powers necessary 
to execute decisions issued in another Member State should be prescribed by law. 
This might cause difficulties, in particular from the perspective of equal treatment, 
if differences between Member States' legislation on the abovementioned issues are 
substantial.  

2.2. Mutual recognition instruments adopted or under negotiation  

On 13 June 2002, the Council adopted the Framework Decision 2002/584/JHA on 
the European Arrest Warrant and the surrender procedures between the Member 
States,12 the first mutual recognition instrument. The Commission issued a first 
implementation report examining the transposition of the Framework Decision in 
Member States' national legislation on 23 February 2005,13 and it was revised in 
February 2006.14 The adoption of a second implementation report is planned for 
July 2007.  

The second instrument adopted by the Council is the Council Framework Decision 
2003/577/JHA of 22 July 2003 on the execution in the European Union of orders 
freezing property and evidence.15 The state of implementation of this Framework 
Decision is disappointing. Member States should have transposed the provision into 
their national legislation by 2 February 2004. So far - 2 years after the 
implementation deadline – only 16 Member States have transmitted their 
implementing laws to the Commission.  

On 14 November 2003, the Commission submitted a proposal for a Framework 
Decision on the European Evidence Warrant for obtaining objects, documents and 
data for use in proceedings in criminal matters.16 This proposal is considered to be a 

                                                 
12 OJ L 190, 18.7.2002, p. 1. 

13 COM(2005) 63. 

14 COM(2006) 8. 

15 OJ L 196, 2.8.2003, p. 45. 

16 COM(2003) 688. 
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first step in the process of the progressive replacement of the traditional mutual 
legal assistance instruments by mutual recognition instruments. Although the 
Council urged adoption of this instrument by setting a time limit in the Hague 
Programme (December 2005), a general approach was only agreed on 1-2 June 
2006. The final adoption will take place when all parliamentary scrutiny 
reservations are lifted.  

In the field of mutual recognition of final judgements, two Framework Decisions 
have been adopted by the Council. These are the Council Framework Decision 
2005/214/JHA of 24 February 2005 on the application of the principle of mutual 
recognition to financial penalties17 and the Council Framework Decision 
2006/783/JHA of 6 October 2005 on the application of the principle of mutual 
recognition to confiscation orders.18 With respect to the latter, it should be noted 
that the lifting of parliamentary scrutiny reservations was a lengthy process.  

During the JHA Council of 15 February 2007, political agreement was reached on 
the Draft Council Framework Decision on the application of the principle of mutual 
recognition to judgments in criminal matters imposing custodial sentences or 
measures involving deprivation of liberty for the purpose of their enforcement in the 
European Union. A fourth instrument on the mutual recognition of final judgments 
is currently under negotiation. This is the German/French initiative for a Draft 
Council Framework Decision on the recognition and supervision of suspended 
sentences and alternative sanctions, presented 15 January 2007.19 

Furthermore a Belgian initiative, submitted 4 November 2004, is under negotiation 
for a Framework Decision on the recognition and enforcement in the European 
Union of prohibitions arising from convictions for sexual offences committed 
against children. The aim of this proposal is to prevent persons who have been 
convicted of sexual offences committed against children and are subject to a 
disqualification to practise in a profession related to children or  to be employed, in 
another Member State, for example as a school teacher. However, owing to the 
substantial differences between Member States' legislation on disqualifications, the 
application of the principle of mutual recognition appeared to be too complicated in 
this area. A different solution has been found to achieve the initial objective of this 
proposal by integrating its main elements into the Framework Decision on the 
exchange of information extracted from criminal records.  

On 18 March 2005 the Commission submitted a proposal for a Framework Decision 
on taking account of convictions in the Member States of the European Union in the 
course of new criminal proceedings. This instrument can be considered as being 
based on the principle of mutual recognition as well, even if it does not seek to 
ensure the execution of a final judgment in another Member State. Its purpose is to 
ascertain that previous convictions handed down in other Member States are treated 
in the same manner, and given the same effect, as previous national convictions in 

                                                 
17 OJ L 76, 22.3.2005, p. 16. 

18 OJ L 328, 24.11.2006, p. 59. 

19 5325/07 COPEN 7. 
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various phases of criminal proceedings. A general approach was agreed by the 
Council on 4 December 2006.  

Furthermore, on 29 August 2006, the Commission submitted a proposal for a 
Framework Decision on the European supervision order in pre-trial procedures 
between Member States of the European Union. The purpose of the European 
supervision order is to encourage Member States to suspend pre-trial detention of 
non-nationals or non-residents by putting an obligation on the Member State of 
nationality or residence to supervise the suspended pre-trial detention order and to 
ascertain that the person concerned will be present once the trial takes place.  

Apart from these mutual recognition instruments, the following two important 
proposals should be mentioned in the context of mutual recognition.  

First, the Commission's proposal for a Framework Decision on certain procedural 
rights. This proposal for a Framework Decision was issued with the aim of 
strengthening mutual trust between Member States by approximating certain 
essential procedural rights for suspects. Mutual trust is considered a prerequisite for 
mutual recognition. At the 13 June 2007 Justice and Home Affairs Council, it was 
noted that Member States were unable to agree on this Framework Decision, but its 
future, in another guise, is still being discussed. 

Second, the Commission's proposal for a Framework Decision on the exchange of 
information extracted from criminal records should be noted. In order to be able to 
take into account previous convictions handed down in other Member States or to 
attach consequences to a disqualification imposed by another Member State, the 
relevant information from criminal records should be easily accessible. A general 
approach on this proposal was reached at the 13 June 2007 Justice and Home 
Affairs Council. 

For the study, it should be noted that only the Framework Decision on the EAW is 
being applied in practice and that implementation laws of only 16 Member States 
have been received with respect to the Framework Decision on freezing orders. 
Although the deadline for implementation of the Framework Decision on mutual 
recognition of financial penalties has passed, the Commission has so far heard from 
only two Member States regarding their implementing legislation.  

2.3. Judicial cooperation and the state of implementation of the principle 
mutual recognition 

Surrender of persons for the purpose of prosecution or enforcement of 
sanctions 

From the abovementioned list of instruments, we can conclude that the field of 
extradition is covered by the principle of mutual recognition. The EAW has 
replaced the traditional extradition conventions in relations between Member States.  

Mutual recognition of final judgments 

The main area of mutual recognition of final judgments is covered by the 
enforcement of sanctions imposed by another Member State. In this area the 
principle of mutual recognition has been implemented to a considerable extent albeit 
that the instruments agreed still have to be transposed into national legislation. 
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Instruments on the mutual recognition of financial penalties (including 
compensation to victims imposed by a criminal judge) and confiscation orders have 
been adopted. A general approach was agreed on a Framework Decision concerning 
custodial sentences and a proposal on mutual recognition of suspended sentences 
and alternative sanctions is currently under negotiation in the Council Working 
Party. These instruments may eventually replace the existing Council of Europe and 
EU Conventions on the enforcement of foreign sanctions.20  

The issue of mutual recognition of disqualifications arising from criminal 
convictions in the European Union was dealt with in the Commission's 
Communication of 21 February 2006.21 The Communication pointed out that mutual 
recognition of disqualifications is a complex matter since Member States' legislation 
on disqualification diverges substantially. Disqualifications can be imposed by 
criminal judges, by administrative judges or they could be the automatic result 
following a conviction for a certain offence. For this reason the Commission favours 
a 'sectoral' approach. Instruments may be drawn up for disqualifications that follow 
from a certain category of offences or for specific kinds of disqualifications, such 
as, for example, driving disqualifications.  

The third issue concerning mutual recognition of final decisions relates to the 
application of the principle of ne bis in idem. A decision taken in one Member State 
with respect to a certain offence should be respected by other Member States and 
prevent them from undertaking a prosecution for the same offence. Although 
measures in this field were already announced in the 2000 Programme of measures, 
so far no instrument has been adopted on this issue.  

Mutual recognition of pre-trial decisions 

Decisions concerning gathering of evidence are probably considered the most 
important pre-trial decisions to which the principle of mutual recognition should 
apply. The traditional cooperation with respect to cross-border gathering of 
evidence is based on mutual legal assistance conventions.22 The 2001 mutual 
evaluation exercise showed that this system is far from perfect.  

The principle of mutual recognition is only partly implemented in the field of 
gathering evidence. The Framework Decision on freezing orders and the  
Framework Decision on the European Evidence Warrant are the two relevant 
instruments. These instruments are limited to obtaining evidence which already 
exists and is directly available. This means that obtaining real-time evidence, such 
as monitoring bank transactions, interception of (tele)communications, observation 
(including the use of GPS devices to determine the location of a person or vehicle), 

                                                 
20 Such as the 1970 Convention on International Validity of Criminal Judgements, the 1983 Convention 

on the Transfer of Sentenced Persons, the 1990 Convention on Laundering, Search, Seizure and 
Confiscation of Proceeds of Crime and the 1991 European Convention on the Enforcement of Foreign 
Criminal Sentences. 

21  COM(2006) 73. 

22 Most important ones are the 1957 European Convention on Mutual Legal Assistance and its protocols, 
the 1990 Convention implementing the Schengen Agreement and the 2000 EU Convention on mutual 
legal assistance and its 2001 Protocol.  
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infiltration (covert operations) or controlled delivery are not covered by the 
European Evidence Warrant, nor is the obtaining of evidence from a person's body 
(DNA, fingerprints) or taking statements from suspects, witnesses or experts. This 
means that a substantial part of the spectrum of mutual legal assistance is not yet 
covered by mutual recognition instruments.  

In the Explanatory Memorandum attached to the Framework Decision on the 
European Evidence Warrant, the Commission expressed its plan progressively to 
replace mutual legal assistance instruments by mutual recognition instruments. The 
2005 Action Plan implementing the Hague Programme reflects this view by 
announcing a proposal completing the EEW for other types of evidence.23  

Apart from the gathering of evidence, certain decisions concerning pre-trial 
detention could also have cross-border effects and should be subject to the principle 
of mutual recognition. In this area the proposal for a Framework Decision on the 
European supervision order in pre-trial procedures between Member States of the 
European Union, which is currently under negotiation, should be mentioned.  

In the area of transfer of proceedings initiated by another Member State no mutual 
recognition instruments have been issued yet. Two treaties with relevance for the 
Member States were concluded in the past. The 1972 Council of Europe Convention 
on the transfer of proceedings in criminal matters and the 1990 Agreement between 
the Member States of the European Communities on the transfer of proceedings in 
criminal matters. Both treaties have been ratified by only a limited number of 
Member States.24 This issue is linked to the question of conflicts of jurisdiction. The 
study could examine whether there is a need for a mutual recognition instrument in 
this field and if so, determine the margins. An instrument that would oblige Member 
States to take over criminal proceedings initiated by another Member State may 
cause difficulties, in particular in those Member States where the prosecutor has a 
margin of discretion with respect to the question whether or not to initiate criminal 
proceedings.  

3. HORIZONTAL PROBLEMS DETERMINED SO FAR 

Horizontal problems can be divided into three main categories. First there are issues of a 
more procedural nature, such as those which derive from the institutional framework or 
problems with respect to the transposition process. Second, there are problems which 
derive from differences between national legislation of the Member States and third, 
problems with respect to necessary mutual confidence.  

3.1. Problems of a procedural nature 

Institutional problems: Four problems can be identified which derive from the 
institutional framework of the EU. In a number of cases the legal basis of a proposal 

                                                 
23 OJ 12.8.2005, C 198, p. 18. 

24 The Convention of 1972 is ratified by: AT, BU, CY, CZ, DK, EE, LV, LT, NL, RO, SI, ES and 
SK. The Agreement of 1990 is ratified by EL, IE, IT, ES and UK. 
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has been disputed.25 In particular this is the case when the scope of the proposal 
concerned is not limited to cooperation between the Member States in cross-border 
cases, but extends to criminal proceedings in purely domestic cases.26  

Second, the decision making process is considered slow and cumbersome as a result 
of the requirement of unanimity of 27 Member States. Furthermore, there is a lack 
of democratic legitimacy due to the limited role of the European Parliament. 

Third, the present Treaty does not provide for sanctions in case of non-compliance 
with EU law by Member States. There are no effective means to put pressure on 
Member States when they do not transpose the instruments in national legislation in 
time. 

Fourth, the Commission and Member States have a shared right of initiative. Over 
the last few years, this has resulted in many proposals, partly from the Commission, 
partly from the Member States, with some overlaps. Coordination of the timing and 
content of the proposals is lacking. In addition, the Commission has to fulfil certain 
formalities and procedures to launch a proposal, for example drawing up an impact 
assessment, whereas Member States do not have to meet such requirements. The 
number of proposals has caused some resistance within Member States, because it 
was practically not feasible to negotiate all proposals at the same time. Furthermore, 
in many Member States, the same department or even person is responsible for both 
the negotiations and the transposition of the instrument.27 

Transposition process: As stated above, a considerable number of Member States 
have not transposed the Framework Decisions on the EAW, freezing orders and 
financial penalties in time. The study could examine the reasons for the delay, what 
specific difficulties were encountered during the transposition process relating to the 
implementation of the principle of mutual recognition in national legislation.   

3.2. Problems resulting from differences in legislation 

Dual criminality and the definition of (certain) offences: The abolition of the 
verification of dual criminality can be considered as a logical outcome of the 
principle of mutual recognition. The fact that the issuing and executing Member 
States have different views on the question whether or not certain acts should 
constitute a criminal offence may not obstruct judicial cooperation between them 
with respect to such acts. Nevertheless, a number of Member States oppose the total 

                                                 
25 Proposals on mutual recognition are usually based on Article 31(1)(a) TEU: facilitating and 

accelerating cooperation between competent ministries and judicial or equivalent authorities of 
the MS, including where appropriate, cooperation through Eurojust, in relation to proceedings and 
the enforcement of decisions. Flanking measures are usually based on article 31(1)(c) TEU: 
ensuring compatibility in rules applicable in the MS, as may be necessary to improve such 
cooperation. 

26 This was, for example, the case with regard to the draft Framework Decision on certain 
procedural rights and the draft Framework Decision on taking into account previous convictions 
handed down in other Member States.  

27 Although this is not a responsibility of the Commission, it would be worth exploring with the 
Council whether a different frequency of meetings would contribute to achieving quicker results 
(e.g. 4 days of negotiation in a row every 2 months instead of 1 or 2 days every month). 
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elimination of dual criminality. The instruments agreed so far contain a compromise 
by eliminating the verification of dual criminality with respect to a number of 
categories of offences listed in the instrument. However, in the Framework Decision 
on the mutual recognition of custodial sentences, an opt-out clause was included 
which enables Member States to declare that they will apply dual criminality 
without any exception. 

The study could examine Member States' views on the compatibility of dual 
criminality and the principle of mutual recognition, how verification of dual 
criminality is applied in practice and whether this causes obstacles in daily practice 
of judicial cooperation. 

With respect to the list of offences, a new problem has arisen. The list contains 
rather general categories of offences, without specific definitions or references to 
definitions. This general description became a problem in the negotiations on the 
EEW. One Member State argued that the general description causes legal 
uncertainty for citizens subject to mutual recognition instruments. They cannot 
sufficiently determine in which cases the verification of dual criminality still applies 
and in which cases it does not. This position resulted in an opt-out clause for this 
Member State with respect to the abolition of dual criminality concerning six 
specific offences. A study on a horizontal approach of these offences was 
announced by the Presidency. In CATS28 a document prepared by the Presidency 
was discussed, but it appeared that Member States had very different views on this 
subject. At the June 2007 Justice and Home Affairs Council it was agreed to 
postpone examination of the question until practical experience is available under 
the EEW. The Presidency is now looking forward with interest to the present study 
announced by the Commission. 

As part of the pilot project on the computerised exchange of information from 
criminal records, the Member States involved indicated which national offences fall 
under the different categories of offences listed in the Framework Decision on the 
EAW. If all Member States complete this exercise, update the information 
systematically and make the (translated) information available through a database to 
other Member States, this would contribute to a more transparent system. The study 
could assess whether such an exercise and database are feasible, what difficulties 
may occur and what solutions can be found.  

The issue of the list of offences was also subject to a request for a preliminary 
ruling, by the European Court of Justice (ECJ). In Case C-303/05, the Belgian 
Arbitragehof requested a preliminary ruling with respect to the EAW and the list of 
offences included in Article 2(2) of the Framework Decision. One of the questions 
is whether the lack of precision in the description of the listed offences causes an 
infringement of the principle of legality (Article 6(2) TEU). In its judgment of 3 
May 2007 the ECJ ruled that the principle of legality implies that legislation must 
define criminal offences and the penalties which they attract clearly. Even if 
Member States reproduce word-for-word the list of the categories of offences set 
out in Article 2(2) of the Framework Decision for the purposes of implementation, 
the actual definition of those offences and the penalties applicable are those which 
follow from the law of the 'issuing Member State'. The definition of those offences 

                                                 
28 Article 36 Committee, established under Article 36 of the Treaty on European Union 
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continues to be determined by the law of the issuing Member State, which, as is 
stated in Article 1(3) of the Framework Decision, must respect fundamental rights 
and fundamental legal principles as enshrined in Article 6 TEU, and, consequently, 
the principle of legality of criminal offences and penalties. It follows that Article 
2(2) does not infringe the principle of legality. (para. 48-54). 

Territoriality and coordination of jurisdiction:  

The territoriality clause enables Member States to refuse to recognise and execute a 
decision if it is issued for an offence committed wholly or partly on the territory of 
the executing Member State. The provision originates in extradition treaties. The 
majority of the mutual recognition instruments include such a clause. Nevertheless, 
in time, its inclusion became highly questionable. Member States in favour argued 
that the clause would prevent them, in exceptional cases, from acting contrary to 
fundamental principles of national law and would guarantee equal treatment of 
citizens with respect to acts committed on their territory. Member States against the 
clause argued that, if applied as a general rule and not limited to exceptional cases, 
it would cause a serious obstacle to judicial cooperation. Furthermore, the use of 
this ground of refusal could lead to situations where the suspect or convict remains 
unpunished. 

The territoriality clause applies to cases where the issuing Member State executes 
its jurisdiction with respect to an offence for which the executing Member State also 
has jurisdiction (positive conflict of jurisdiction) or with respect to an offence which 
is not punishable in the executing Member State. In those cases there may be a 
conflict of interests between the two Member States involved. But, particularly in 
the first case, such conflict of interests may very well not exist. Coordination of the 
exercise of jurisdiction between interested Member States might avoid problems 
with respect to the territoriality clause.  

The study could examine how the territoriality clause was transposed in national 
law, how it is used in practice, if it has caused serious problems in cooperation 
between Member States and if its scope could be further limited. Furthermore, the 
study should look into the connection between the territoriality clause and 
coordination of the exercise of jurisdiction. 

Differences in legislation with regard to the use of coercive measures: The principle 
of mutual recognition implies that the executing Member State should recognise and 
execute a decision taken in another Member State, even if such a decision could not 
have been taken according to the national law of the executing Member State, 
whereas consistency with the law of the executing State, in general, is required for 
mutual legal assistance. This may cause difficulties in cases where, for example, the 
conditions for the use of coercive measures diverge substantially between Member 
States.  

This became clear during the negotiations on the EEW. To solve this problem, 
Member States agreed to set a minimum standard for the use of coercive measures. 
In general an EEW should be executed with the measures available according to the 
national law of the executing Member State. However, the executing Member State 
should be able, if necessary, to use coercive measures, if the EEW was issued for an 
offence which is listed on the 'dual criminality list' and which is punishable in the 
issuing State with a custodial sentence of a maximum period of at least 3 years. 
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These problems are most likely to occur in the context of the second EEW as well. 
The more Member States' legislation diverges, the more difficult it will be to agree 
on a minimum standard for the use of these coercive or investigative measures. 

One of the difficulties Member States are confronted with is the following. If the 
agreed minimum standard puts the obligation on a Member State to use coercive 
measures for the execution of a decision taken in another Member State in cases in 
which, according to its national law, the use of such measures is not allowed, it 
should amend its national legislation to enable the authorities to use these measures 
in these cases. For example, according to the law of the executing state, search and 
seizure of private premises can only be carried out for an offence punishable by a 
maximum penalty of at least 4 years imprisonment, whereas according to the 
Framework Decision such search and seizure should also be possible if the offence 
is punishable in the issuing state by a maximum penalty of at least 3 years 
imprisonment (and falls under one of the categories offences listed in the 
Framework Decision). This leaves Member States with two options. Either they 
allow their authorities to carry out search and seizure for '3-year offences' only when 
this is necessary for the execution of an EEW whereas the 4-year standard remains 
for national proceedings. Or the 4 years standard will be lowered to 3 years also for 
domestic procedures. The first option will result in a separate set of rules alongside 
the rules applicable in national proceedings. This might cause problems with regard 
to equal treatment of citizens. The second option can be seen as indirect 
approximation of procedural rules.  

The study could examine how Member States are planning to transpose the EEW 
into national legislation with respect to the use of coercive measures (two sets of 
rules or modification also for national proceedings). Furthermore it could examine if 
Member States experience difficulties in their daily work as a consequence of 
differences in legislation with respect to the use of coercive / investigative 
measures. It could examine whether a common minimum standard for the 
application of such measures would be feasible.  

Default judgments: Most of mutual recognition instruments contain a possibility to 
refuse the execution of a judgment rendered in absentia. It could be questioned 
whether the inclusion of such a ground of refusal is compatible with the principle of 
mutual recognition. The problem is that rules on default judgments in Member 
States diverge substantially. Some Member States do not know the concept at all 
whereas other Member States do know the concept but the procedure differs. This 
issue also touches upon fundamental rights. The study could examine Member 
States' views on this question and whether minimum rules on default judgments 
could contribute to the abolition of this ground of refusal.  

Privileges and immunities: Most of the mutual recognition instruments contain a 
possibility to refuse recognition and execution of judicial decision if the execution 
would be impossible due to privileges or immunities, according to the national law 
of the executing State. This ground for refusal was subject to many discussions, 
caused by the lack of a common concept of the meaning of privilege and immunity. 
Within the context of the EEW, it was agreed that this concept would also cover 
protection in relation to medical or legal professions deriving from the duty of 
professional confidentiality.  
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The study could examine the different concepts in the Member States of immunities 
and privileges and actual problems that may occur in judicial cooperation. 

Legal remedies: It could be argued that where the possibilities for a judicial 
authority to examine a request for assistance become more limited the importance of 
legal remedies for the suspect or other interested persons increases. In many of the 
mutual recognition instruments a general provision on legal remedies is included, 
providing in short that the executing Member States should put legal remedies in 
place against the recognition and execution of a decision and that the substantive 
grounds for issuing the decision can only be challenged in the issuing Member 
State.29 Problems might occur, in particular with respect to pre-trial decisions. In 
many legal systems the suspect has the possibility to appeal against the use of 
evidence gathered abroad only in the trial stage. In some Member States the judge 
applies the rule of non-inquiry in cases where the suspect states that the evidence 
was gathered illegitimately. It could be questioned whether this will provide the 
necessary legal protection. 

The study could examine how Member States have transposed provisions on legal 
remedies with respect to freezing orders and how they are planning to transpose the 
provision with respect to the EEW.  

3.3. Problems relating to mutual confidence 

Mutual confidence and fundamental rights: As clearly expressed in the 2005 
Communication on mutual recognition and mutual trust, mutual trust is considered a 
prerequisite for the proper operation of the principle of mutual recognition. Mutual 
recognition can only truly improve cooperation between Member States if a 
sufficient degree of confidence exists not only in the law of the other Member States 
but also its application. Although all Member States are bound to comply with the 
European Convention for the Protection of Human Rights and Fundamental 
Freedoms, mutual trust leaves room for improvement. The mutual evaluations of the 
application of the EAW show that in certain Member States the judge examines 
whether or not fundamental rights have been or might be violated, in particular with 
regard to the right of a fair trial.30 In this respect, in absentia judgments of some 
Member States cause problems as well as the requirement to be heard within a 
reasonable period of time. All the mutual recognition instruments contain a general 
provision stating that the Framework Decision shall not have the effect of 
modifying the obligation to respect fundamental rights and fundamental legal 
principles as enshrined in Article 6 of the TEU. The study could examine to what 
extent this provision has been applied by Member States in order to prevent possible 
fundamental rights violations and the question of mutual confidence in general. 
Furthermore, the study could assess whether the draft Framework Decision on 
certain procedural rights in its present form, or as initially proposed by the 
Commission, could contribute to a higher level of mutual confidence. These 

                                                 
29 Included in the Framework Decisions on freezing orders, confiscation orders, European Evidence 

Warrant. 

30 Reference can be made to the reports on the mutual evaluation of the application of the European 
Arrest Warrant.  
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findings might clarify the possible need for further proposals on procedural rights 
and other (legislative or non-legislative) proposals to strengthen mutual trust. 

Judicial authority: Mutual recognition of judicial decisions implies that the decision 
to be executed is issued by a judicial authority. A judicial authority is required 
because fundamental freedoms are at stake. The involvement of a judicial authority 
provides more guarantees for the person concerned and ensures a high degree of 
independence in decision-making, which will both contribute to the strengthening of 
mutual confidence.  

In many Member States, judges, investigating magistrates and public prosecutors 
are considered to be judicial authorities. However, between the different legal 
systems of the Member States differences exist with respect to the question which 
authority is considered to be a 'judicial authority'.31 Also in some Member States, 
the role of administrative authorities in the area of criminal law enforcement is 
increasing. These differences may, and in some areas (e.g. EAW) do, cause 
difficulties with respect to negotiating and applying mutual recognition instruments.  

The study could examine how different bodies fulfil the function of judicial 
authority in the different Member States.  

4. SCOPE AND OBJECTIVES OF THE STUDY 

4.1. Scope and general objective 

The general objective of the study is to assist the Commission in developing policy 
in the area of judicial cooperation in criminal matters, in particular with a view to 
the further implementation of the principle of mutual recognition in criminal 
matters.  

The scope of the study is as follows: 

– to provide a comprehensive description of the horizontal problems encountered 
during the negotiations, transposition and application of the principle of mutual 
recognition, based on information gathered from the Member States and their 
perception of the principle of mutual recognition; 

– to put forward recommendations and possible solutions to meet the horizontal 
problems concerned; 

– to provide a description of the gaps and remaining needs in the present system of 
judicial cooperation in criminal matters;  

– to put forward recommendations and possible solutions so as to improve judicial 
cooperation in criminal matters. 

The study should cover all Member States.  

                                                 
31 For the purpose of the European Arrest Warrant some Member States have designated the 

Minister of Justice as judicial authority.  



16 

4.2. Specific Objectives 

The study should focus on three relevant stages in the process: negotiations, 
transposition and application.  

A. Negotiations 

Information should be gathered from policymakers involved in and/or responsible 
for the negotiations and policymaking concerning mutual recognition instruments 
and civil servants responsible for drafting implementation legislation. 

The study should assess the following questions: 

– What in general is the perception of the Member States of the principle of mutual 
recognition in criminal matters? Is it absolute or does it have limits? If so, what is 
the justification for the limits (i.e. grounds for refusal)?  

– How should the principle be implemented in the Member States' view? Should 
differences in substantive law or procedural law be a reason not to recognise and 
execute a decision? If so, should these differences be substantial in nature (e.g. a 
measure, a sanction or an offence does not exit) 

– Is mutual recognition of final judgments considered different from mutual 
recognition of pre-trial decisions? If so, what are the differences?  

– Are practitioners involved or consulted in the negotiations phase? 

– Is mutual recognition considered compatible with dual criminality? Is it 
compatible with the territoriality clause?  

– Could a database containing national definitions of offences listed in the 
instrument with respect to the abolition of dual criminality be helpful to provide 
transparency?  

– Is there a need for flanking/approximating measures to support and facilitate 
mutual recognition? If so, which ones are the most important?  

– Is approximation of laws (substantive or procedural) a condition to further 
developing cooperation based on mutual recognition? If so, which areas or 
provisions should be approximated? 

B. Transposition of mutual recognition instruments 

Information should be gathered from civil servants responsible for drafting 
implementation legislation and policymakers in the Member States, who were 
directly involved in preparing and drafting the legislation transposing the mutual 
recognition instruments as well as from the implementation reports with respect to 
the EAW.   

The study should assess the following questions: 

– Why are Member States not able to implement the different mutual recognition 
instruments within the set time limits? 
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– Which difficulties were encountered during the transposition process? Are the 
difficulties of a legal, practical or political nature?  

– How are the provisions on dual criminality transposed?  

– How are the provisions on the territoriality clause transposed?  

– Is the general provision on fundamental rights which refers to Article 6 TEU 
transposed in national legislation?  

– Why did certain Member States add additional grounds for refusal in their 
national  implementation law? How could it be avoided in the future?  

– Do Member States expect problems with respect to the transposition of other 
framework decisions?  

– With respect to the EEW, will Member States choose a dual system of coercive 
measures (system for domestic proceedings and system for mutual recognition of 
foreign decisions) or will they adapt their legislation for domestic proceedings to 
the minimum standard provided for in the EEW? Does this cause problems? 

C. Application of mutual recognition and other judicial cooperation instruments 

Information should be gathered from practitioners, such as judges, investigating 
magistrates, public prosecutors and defence lawyers, who have experience in the 
field of judicial cooperation in criminal matters and work in this area on a daily 
basis. Reports on the first mutual evaluation exercise on mutual legal assistance and 
the application of the EAW will provide information on the problems that have been 
identified in the (recent) past. 

The study should assess at least the following questions: 

– How is cooperation considered on the basis of the current mutual recognition 
instruments (i.e. EAW)? How are the provisions on dual criminality and 
territoriality applied? 

– Are practitioners well informed of new mutual recognition instruments? Are they 
involved in the stage of negotiations? Are they consulted by their governments 
on the results in practice afterwards?  

– Is the Framework Decision on Mutual Recognition of Freezing Orders applied in 
practice? If so, what are the experiences in practice? Are any difficulties 
encountered? If it is not being applied, why not and other cooperation 
instruments are used?  

– In general, what instruments are currently used most in judicial cooperation in 
criminal matters ? In case practitioners prefer treaty-based solutions (bilateral or 
multilateral) to mutual recognition procedures, why (what are the advantages) ?  

– What problems or difficulties are encountered? How could they be solved in the 
view of practitioners?  

– Does the verification of dual criminality hamper cooperation in criminal matters 
in practice? Could a database containing national definitions of offences listed in 
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the instrument with respect to the abolition of dual criminality be helpful to 
provide transparency?  

– Do the differences in Member States' legislation with respect to the use of 
coercive / investigative measures hamper cooperation in criminal matters?   

5. METHODOLOGY, ANALYSIS AND CONCLUSIONS 

The contractor is expected to develop an appropriate methodology to meet the specific 
objectives listed above, bearing in mind the following: 

– Involvement of the Commission: The Commission should be involved 
systematically in this study. The Commission is planning to set up a Steering 
Committee. The contractor is expected to have meetings in Brussels with the 
Steering Committee every six weeks. Drafts for the inception report, interim 
report and final report should be discussed in the Steering Committee. If the 
internal organisation allows it, a representative of the Commission will attend 
meetings to collect information which the contractor has organised with Member 
States and stakeholders in the Member States.  

– Relevant documents: The contractor is expected to take into account all 
documents referred to in these terms of reference. In particular the following 
reports should be assessed: reports available with respect to the first mutual 
evaluation exercise on mutual legal assistance, implementation reports on the 
transposition of the Framework Decision on the European Arrest Warrant and 
reports available with respect to the mutual evaluation of the practical application 
of the EAW. In so far as these reports are not publicly accessible, the 
Commission will try to make the reports available for the purpose of this study. 
Other publicly available (evaluation) reports on aspects of mutual assistance 
related to corruption, money laundering or terrorist financing (OECD, Council of 
Europe, FATF, IMF, WB) should also be used. 

– Questionnaire: A questionnaire should be sent to Member States and/or to 
practitioners in the Member States, in particular judges, investigative 
magistrates, public prosecutors and defence lawyers. It is suggested that 
Eurojust, liaison magistrates, the European Judicial Network (EJN) in criminal 
matters and the European Criminal Bar Association (ECBA) should be involved 
in view of their experience and practice. 

– Meetings with policymakers, civil servants responsible for drafting 
implementation legislation and academics should be organised in the Member 
States with the aim of identifying the difficulties with respect to the principle of 
mutual recognition in general as well as difficulties which are encountered in the 
process of transposing mutual recognition instruments. The civil servants to 
invite for such meetings should be directly involved in or responsible for the 
negotiations and preparing / drafting the legislation transposing the mutual 
recognition instruments. It would be desirable to keep these meetings small (not 
more than 10 or 15 people in each meeting).  

– Meetings with practitioners should be held in Member States. These meetings 
should involve practitioners with experience in judicial cooperation in criminal 
matters (preferably including experience with mutual recognition) and cross-
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border investigations, such as judges, investigative magistrates and prosecutors 
specialising in judicial cooperation between the Member States of the EU as well 
as defence lawyers with experience of cross-border cases and judicial 
cooperation. It would be desirable to keep these meetings small (not more than 
10 or 15 practitioners in each meeting). The aim of these meetings is to find out 
the main difficulties that practitioners encounter in judicial cooperation in 
criminal matters, also from the perspective of individual rights of the suspect, 
victim or third party. These meetings should at least focus on the different areas 
and questions mentioned under point 4.2. of these terms of reference. 
Furthermore these meetings should aim to identify possible solutions and best 
practice in the field of judicial cooperation. 

– Expert meetings with stakeholders on draft reports: The contractor is expected to 
organise two expert meetings in Brussels with both practitioners and 
representatives of the Member States to discuss the draft interim report and the 
draft final interim report. The costs for these two meetings will be covered by the 
Commission's budget. 

6. FINAL REPORT AND DOCUMENTS TO BE SUBMITTED 

The contractor shall be required to submit the following reports: 

– An initial report within six weeks of the entry into force of the contract.  It 
should include: envisaged information-collection procedures and planned 
activities; details of key informants and stakeholders; analytical tools to be 
employed and other methodological considerations; and a clear work plan with 
an estimated timetable.  The inception report will be discussed with the European 
Commission within two weeks of the date of receipt.  The initial report will be 
deemed to have been accepted by the Commission if the Commission does not 
expressly inform the contractor of any comments within this timeframe. Within 
one week of receiving comments on the inception report, the contractor will send 
the Commission a revised version, which will either take account of the 
comments or put forward alternative points of view. 

– An interim report within five months of the entry into force of the contract. This 
report should describe the work done and the results achieved to date. The report 
should provide preliminary conclusions relating to the scope of the study and 
should include the structure for the final report. It should also include an updated 
work plan, ensuring the submission of the final report within the contractual 
deadline.   

– A final report within eight months after the entry into force of the contract. The 
final report should include a practical guide which identifies needs, problems, 
coherent set of objectives, and should propose different type of solutions at 
European Union level, as well as the impact of such solutions. 

The Commission will comment on the interim report and the final report within 45 days 
of their submission to the Commission. In the absence of observations from the 
Commission within the deadline, the report will be considered approved.  

Within 20 days of receiving the Commission’s observations, the Contractor will submit 
the report in revised form, taking full account of these observations, either by following 
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them precisely, or by explaining clearly why not. Should the Commission still not 
consider the report acceptable, the Contractor will be invited to amend the report until 
the Commission is satisfied. 

All reports should be submitted in English or French and should be delivered in 3 paper 
copies and in one electronic copy (MS WORD, tested before dispatch). 

7. MEETINGS 

As stressed above, the contractor should be prepared to attend periodical meetings in 
Brussels to meet with the Steering Committee to be set up.  

8. MAXIMUM BUDGET 

The maximum amount which will be paid for the study is 250.000 Euro. 

The contract will be awarded by the best-value-for-money procedure. 

While setting their travel budgets, tenderers are invited to take into account the 
requirements and the geographical coverage needed. 
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