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Another removal of a terrorist from Italy to Tunisia 
notwithstanding the Court’s indications and the risk of 

ill-treatment 

In today’s Chamber judgment in the case Toumi v. Italy (application no. 25716/09), 
which is not final1, the European Court of Human Rights held unanimously that there had 
been: 
 
A violation of Article 3 (prohibition of inhuman or degrading treatment) and 
 
A violation of Article 34 (right of individual application) of the European 
Convention on Human Rights. 
 
The case concerned the deportation to Tunisia in 2009 of an individual convicted of 
terrorist offences, despite an indication from the European Court of Human Rights to the 
effect that execution of the measure should be stayed so as not to deprive the 
application pending before the Court of any useful effect. At the time of the applicant’s 
removal, the Court had already found violations in similar cases2. 

Principal facts 

The applicant, Ali Ben Sassi Toumi, is a Tunisian national who was born in 1965 and lives 
in Tunisia. He is married to an Italian national and has three young children. Following 
criminal proceedings brought against the applicant in 2003, the Milan Court of Appeal 
sentenced him on 23 October 2007 to six years’ imprisonment for international 
terrorism; this ruling was upheld by the Court of Cassation on 11 June 2008. On 18 May 
2009 Mr Toumi, whose sentence had been remitted, was released. 

The same day, the Prefect of Crotone issued an order for the applicant’s removal to 
Tunisia. Later that day the European Court of Human Rights, to which Mr Toumi had 
made a request for interim measures (application of Rule 39 of the Rules of Court)3, 
indicated to the Italian Government that he should not be deported until further notice, 
in the interest of the parties and the conduct of the proceedings. On 19 May 2009 the 
 

1  Under Articles 43 and 44 of the Convention, this Chamber judgment is not final. During the three-month 
period following its delivery, any party may request that the case be referred to the Grand Chamber of the 
Court. If such a request is made, a panel of five judges considers whether the case deserves further 
examination. In that event, the Grand Chamber will hear the case and deliver a final judgment. If the referral 
request is refused, the Chamber judgment will become final on that day. 

Once a judgment becomes final, it is transmitted to the Committee of Ministers of the Council of Europe for 
supervision of its execution. Further information about the execution process can be found here: 
www.coe.int/t/dghl/monitoring/execution
2 See, in particular, Saadi v. Italy (Grand Chamber), 28 February 2008, and Ben Khemais v. Italy, 24 February 
2009. 
3 “Rule 39 (Interim measures) 

1. The Chamber or, where appropriate, its President may, at the request of a party or of any other person 
concerned, or of its own motion, indicate to the parties any interim measure which it considers should be 
adopted in the interests of the parties or of the proper conduct of the proceedings before it. 

2. Notice of these measures shall be given to the Committee of Ministers. 

3. The Chamber may request information from the parties on any matter connected with the implementation of 
any interim measure it has indicated.” 

http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=884040&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://www.coe.int/t/dghl/monitoring/execution
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=829506&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649
http://cmiskp.echr.coe.int/tkp197/view.asp?action=html&documentId=847710&portal=hbkm&source=externalbydocnumber&table=F69A27FD8FB86142BF01C1166DEA398649


 

 
 

 

 

 

applicant was placed in a temporary detention centre with a view to his deportation. The 
Registry of the Court, which had been informed by Mr Toumi’s lawyer, reminded the 
Italian authorities of the content of the interim measure it had indicated the previous 
day. On 20 May 2009 the Justice of the Peace of Crotone validated the removal order but 
ordered a 30-day stay of execution. On 21 June 2009 Mr Toumi requested refugee 
status; his request was turned down on 7 July. On 24 July the Registry of the Court, 
having been informed by Mr Toumi’s lawyer that the applicant’s removal was imminent, 
again reminded the Italian authorities of the interim measure it had indicated to them. 
On an order by the Crotone chief of police, approved by the Crotone Justice of the Peace, 
Mr Toumi was deported on 2 August 2009. 

In the meantime, on 25 June 2009, the Italian authorities had obtained diplomatic 
assurances from the Tunisian authorities (respect for the applicant’s dignity, guarantee 
of a fair trial and of the right to receive visits and medical treatment). The document 
stated that Mr Toumi was not being prosecuted for terrorist offences. 

The applicant claimed that he had been arrested on his arrival in Tunisia, tortured during 
his detention and released after ten days on an undertaking to remain silent. He added 
that he had been continually threatened by the police. The Italian Government, on the 
basis of the information provided by the Tunisian authorities, maintained that Mr Toumi 
had been detained for only three days while he awaited questioning in a case linked to 
international terrorism, and that he had not been subjected to ill-treatment. 

Complaints, procedure and composition of the Court 

Relying on Articles 3 (prohibition of inhuman or degrading treatment), 8 (right to respect 
for private and family life and the home) and 34 (right of individual application), 
Mr Toumi complained about his deportation to Tunisia and about the Italian 
Government’s failure to comply with the interim measure indicated by the European 
Court of Human Rights. 

The application was lodged with the European Court of Human Rights on 17 May 2009. 

Judgment was given by a Chamber of seven, composed as follows: 

Françoise Tulkens (Belgium), President, 
Ireneu Cabral Barreto (Portugal), 
David Thór Björgvinsson (Iceland), 
Dragoljub Popović (Serbia), 
Giorgio Malinverni (Switzerland), 
András Sajó (Hungary), 
Guido Raimondi (Italy), Judges, 
 
and also Stanley Naismith, Section Registrar.

Decision of the Court 

Complaint concerning the risk of torture (Article 3) 

Deportation by a Contracting State could engage the responsibility of that State under 
the Convention where substantial grounds had been shown for believing that the person 
in question, if deported, would face a real risk of being subjected to treatment contrary 
to Article 3 in the receiving country. In these circumstances, Article 3 dictated that the 
person concerned should not be expelled to that country. 
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Basing its findings on the conclusions it had reached in a previous case4, which were 
confirmed by Amnesty International’s 2008 report on Tunisia, the Court considered that 
substantial grounds had been shown for believing that Mr Toumi faced a real risk of 
being subjected to treatment contrary to Article 3 in Tunisia. 

It remained for the Court to ascertain, firstly, whether the diplomatic assurances 
provided by the Tunisian authorities were sufficient to eliminate that risk and, secondly, 
whether the information concerning Mr Toumi’s situation following his deportation 
confirmed the view of the Italian authorities. 

On the first point the Court examined whether, looking beyond the assurances received 
and the legislation in force, their actual application in Mr Toumi’s case was such as to 
protect him against the risk of treatment prohibited by the Convention. It noted that the 
Tunisian authorities had substantiated their assurances, but observed nevertheless that 
reliable international sources indicated that allegations of ill-treatment were not 
investigated by the competent authorities in Tunisia and that the Tunisian authorities 
were reluctant to cooperate with independent human rights organisations (the fact that 
Mr Toumi’s Italian lawyer had been unable to visit his client in prison in Tunisia 
confirmed the difficulties for Tunisian prisoners of gaining access to independent counsel 
from abroad). Accordingly, the Court could not share the view of the Italian Government 
that the assurances given had offered the applicant effective protection against the 
serious risk of being subjected to treatment contrary to Article 3. 

On the second point the Court reiterated that the existence of a risk of ill-treatment had 
to be assessed primarily with reference to those facts which were known or ought to 
have been known to the State in question at the time of the deportation. The Court was 
not precluded, however, from having regard to information which came to light 
subsequently and which might be of value in confirming or refuting the assessment 
made by the State concerned as to whether an applicant’s fears were well-founded. The 
Court noted that the parties disagreed as to events following Mr Toumi’s deportation. In 
any event, regard being had to all the evidence in its possession, it considered that the 
information provided by the Government was not capable of reassuring the Court as to 
the manner in which the Italian authorities had assessed the well-foundedness of the 
applicant’s fears at the time of his deportation. The Court therefore held that the 
carrying-out of the applicant’s deportation to Tunisia had been in breach of Article 3 of 
the Convention. 

Complaint concerning respect for private and family life (Article 8) 

In view of its finding of a violation of Article 3, the Court held, by four votes to three, 
that it was not necessary to rule separately on this complaint. 

Complaint concerning the failure to comply with the interim measure indicated to 
Italy (Article 34) 

In cases such as the applicant’s one where a risk of irreparable damage was plausibly 
asserted, the object of the interim measure indicated by the Court was to maintain the 
status quo pending the Court’s determination of the case; the interim measure therefore 
went to the substance of the application. Furthermore, the Court had already ruled that 
failure to comply with interim measures was to be regarded as preventing the Court 
from effectively examining the applicant’s complaint, as impeding the effective exercise 
of his or her right and, accordingly, as a violation of Article 34. 

 

 

4 Saadi v. Italy, (Grand Chamber), 28 February 2008. 
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The applicant’s case was no exception. Italy had deported the applicant to Tunisia in the 
knowledge that the interim measure indicated under Rule 39 was still in force. 
Admittedly, Mr Toumi had been released and had been able to resume contact with his 
lawyer following his detention in Tunisia (about which the Court lacked information); 
however, that did not mean that the Italian authorities had complied with their obligation 
not to hinder in any way the effective exercise of the right of individual petition. The fact 
that Mr Toumi had been removed from Italian jurisdiction constituted a serious 
impediment to the fulfilment by the Government of their obligations (arising out of 
Articles 1 and 46 of the Convention) to safeguard the applicant’s rights and make 
reparation for the consequences of the violations found by the Court. That situation had 
amounted to hindrance of the effective exercise by Mr Toumi of his right of individual 
petition, which had been nullified by his deportation. 

The Court therefore held that there had been a violation of Article 34. 

Article 41 

Under Article 41 (just satisfaction) of the Convention, the Court held that Italy was to 
pay Mr Toumi 15,000 euros (EUR) in respect of non-pecuniary damage and EUR 6,500 in 
respect of costs and expenses. 

Separate opinion 

Judges Björgvinsson, Popović and Malinverni expressed a separate opinion, which is 
annexed to the judgment. 

The judgment is available only in French. 
 

This press release is a document produced by the Registry. It does not bind the Court. 
Decisions, judgments and further information about the Court can be found on its 
Internet site. To receive the Court’s press releases, please subscribe to the Court’s RSS 
feeds. 

Press contacts 
echrpress@echr.coe.int | tel: +33 3 90 21 42 08 
 

Frédéric Dolt (tel: + 33 3 90 21 53 39)
Emma Hellyer (tel: + 33 3 90 21 42 15) 
Tracey Turner-Tretz (tel: + 33 3 88 41 35 30) 
Kristina Pencheva-Malinowski (tel: + 33 3 88 41 35 70) 
Nina Salomon (tel: + 33 3 90 21 49 79) 

The European Court of Human Rights was set up in Strasbourg by the Council of 
Europe Member States in 1959 to deal with alleged violations of the 1950 European 
Convention on Human Rights. 
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