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Frequently Asked Questions: the Employer Sanctions 
Directive 

Why did the EU agree on legislation targeting employers who exploit irregular 
migrants? 

Many irregularly-staying third country nationals are working across the EU, in sectors 
such as construction, agriculture, cleaning and hotel/catering. Knowing that such work is 
available in the EU is a major pull factor for people who come or stay in the EU under 
irregular conditions. Employers take advantage of irregular migrants' precarious position, 
and employ them for what are usually low-skilled and low-paid jobs. Due to their status, 
these employees are very unlikely to complain about working conditions or pay. This puts 
them in an extremely vulnerable position. 

The Employer Sanctions Directive (Directive 2009/52/EC) helps put an end to this 
situation. It establishes minimum standards across the EU on sanctions and measures 
against employers of irregularly-staying third-country nationals. All Member States, 
except Denmark, Ireland and the UK, are bound by the Directive.  

What are the rules and measures established by the Directive?  

Under the Directive, before recruiting a third-country national, employers are required to 
check that they are authorised to stay, and to notify the relevant national authority if 
they are not. Employers who can show that they have complied with these obligations 
and have acted in good faith are not liable to sanctions. As many irregularly-staying 
migrants work in private households, the Directive also applies to private individuals as 
employers.  

Employers who have not carried out such checks, and are found to be employing 
irregular migrants will be liable for financial penalties, including the costs of returning 
irregularly staying third-country nationals to their home countries. They have to repay 
outstanding wages, taxes as well as social security contributions. And in the most serious 
cases, such as repeated infringements, the illegal employment of children, or the 
employment of significant numbers of irregularly-staying migrants, employers are liable 
to criminal penalties. 

The Directive protects migrants, by ensuring that they get any outstanding remuneration 
from the employer, and by providing access to support from third parties, for example 
trade unions or NGOs. 

What is the state of implementation?  

All Member States - except Denmark, Ireland and the United Kingdom - are bound by the 
Directive and have now enacted its provisions into their respective national laws. 
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The Commission had launched infringement proceedings against 20 Member States1 for 
not having done so in time (they had until 20 July 2011), which have since all been closed. 

The Commission has embarked on a thorough examination of the transposition of the 
Employers Sanctions Directive during which shortcomings were identified and possible 
solutions are currently discussed with each Member State.  

In those cases in which it will not be possible to obtain commitment from Member States 
to change their legislation in accordance with requests from the Commission, formal steps 
will be taken and the Commission will launch formal infringement proceedings where 
necessary. 

Why a Communication reporting on the implementation of the Directive? 

The aim is to report to the European Parliament and the Council on the application of the 
Employers Sanctions Directive and to assess how the rules are enforced throughout the 
EU. 

The Communication therefore:  

- provides an overview of the financial and criminal sanctions that the chain of employers 
may incur across the EU for illegal employment;  

- sets out how protective measures for illegally employed migrants were enacted in the 
national legislations;  

- describes how Member States have transposed the mechanisms set out in the Directive 
to effectively detect and penalise illegal employment;  

- and provides an assessment of Member States’ inspection reports. 

What are the main issues that need to be addressed? 

While all Member States prohibit the employment of irregular migrants and impose 
financial, administrative or criminal sanctions on their employers, the severity of the 
sanctions as determined by law varies considerably between Member States. This raises 
concerns whether sanctions can always be effective, proportionate or dissuasive and will 
therefore have to be further assessed. 

Some Member States have yet to implement the protective elements of the Directive in a 
satisfactory manner. There remains room for improvement in all areas offering protection 
to irregular migrants, be it the right to make a claim against an employer, effective 
mechanisms for doing so or something as basic as providing systematic and objective 
information on their rights. 

Some Member States are likely to need to make substantial efforts to improve not only 
their reporting on inspections, but also the inspections themselves and their prioritisation 
efforts through systematic identification of sectors at risk. 

Will the Commission propose amendments to the Employers Sanction Directive? 

At this stage, the Commission is not proposing any amendments to the Directive. It will 
rather focus on the control of the transposition of the directive in the national legislation 
and its correct enforcement.   

                                          
1 AT, BE, BG, CZ, DE, FR, EL, IT, CY, LT, LU, HU, MT, NL, PL, PT, RO, SI, FI and SE. 
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In this respect, the Commission will especially monitor closely the number and the results 
of the inspections carried out by the Member States, as they are obliged to report on 
inspections each year before 1 July. The Commission will provide support to Member 
States to ensure a satisfactory level of implementation of the Directive across the EU. As it 
has been doing on a continuous basis since the adoption of the Directive in 2009, the 
Commission will invite Member States to discuss the legal transposition and 
implementation of several key provisions of the Directive at upcoming meetings. 

All these actions should allow the Commission to assess if the transposing legislation 
proves sufficient to reduce illegal employment and constitutes an incentive to use legal 
immigration channels for the benefits of migrants, employers and Member States. 
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