
ECRE Memorandum to the 
Extraordinary Justice and Home Affairs Council Meeting of 14 September 2015

Ahead of the Extraordinary Justice and Home Affairs Council meeting of 14 and 15 September 2015, ECRE urges EU 
Member States and institutions to take decisive action to address what is primarily a refugee crisis, not only a migration 
SKHQRPHQRQ��7KH�YDVW�PDMRULW\�RI�WKRVH�DUULYLQJ�LQ�6RXWKHUQ�DQG�&HQWUDO�(XURSH�FRPH�IURP�FRQÀLFW�]RQHV�OLNH�6\ULD��
Iraq, Eritrea or Afghanistan. ECRE urges Member States to take a comprehensive approach based on solidarity and 
respect for fundamental rights instead of the current piecemeal approach that risks encouraging a ‘race to the bottom’ 
in standards of protection.

To date, the lack of an effective and coordinated EU response to the increased arrivals of refugees and migrants at the 
main points of entry of the EU has generated additional suffering for the refugees and migrants concerned. Confronted 
with dysfunctional asylum systems and barriers to regular onward travel within the EU has forced thousands to take the 
Balkan route from Greece through Serbia and Macedonia to Hungary. As Hungary is building both physical and legal 
fences impeding access to protection, many refugees once more need to resort to irregular means to cross the next EU 
external border. Refugees arriving in other Member States such as Italy are also confronted with inadequate reception 
conditions or no integration perspectives post recognition. In the meantime, thousands of refugees become the victims 
of the internal disputes between EU Member States and their failure to develop a common approach to the current sit-
XDWLRQ��DQG�¿QG�WKHPVHOYHV�FDXJKW�LQ�WKH�(8¶V�VROLGDULW\�FULVLV�

7KLV�FRQWUDVWV�VKDUSO\�ZLWK�WKH�RYHUZKHOPLQJ�VROLGDULW\�VKRZQ�E\�(8�FLWL]HQV�DQG�1*2V�DOO�RYHU�(XURSH�WR�WKH�UHIXJHHV�
arriving in EU Member States on a day-to-day basis. In this regard, the decision by the German government to allow 
thousands of refugees leaving Hungary to apply for asylum in Germany, in addition to its commitments on relocation 
and resettlement, is a remarkable expression of solidarity in light of the already considerable pressure on the German 
asylum system. 

:KLOH�WKH�VXEVWDQWLDO�LQFUHDVH�RI�DUULYDOV�LQ�WKH�(8�SRVHV�VSHFL¿F�FKDOOHQJHV�DQG�UHTXLUHV�UREXVW�VROLGDULW\�PHDVXUHV�
to increase the protection space within the EU, there is also a need to dramatically step up the number of resettlement 
places in the EU and other opportunities for refugees to come to the EU in a safe and legal way. Moreover, measures to 
address so-called “abuse” of the asylum system should not undermine the right to asylum enshrined in the EU Charter 
of Fundamental Rights and should be in accordance with international refugee and human rights law. 

ECRE would like to share a number of key concerns and recommendations with regard to current debates at EU level, 
and will follow-up with more detailed analysis of the most recent Commission proposals. 

Responding to the Emergency - Commit to robust solidarity and responsibility-sharing efforts within the EU
Urgent and immediate action is needed to address the situation at the entry points of the EU and to ensure that asylum 
VHHNHUV�KDYH�HIIHFWLYH�DFFHVV�WR�D�IDLU�DQG�HI¿FLHQW�DV\OXP�SURFHGXUH��1HZ�&RPPLVVLRQ�SURSRVDOV�RQ�UHORFDWLRQ�IURP�
Italy, Greece and Hungary as well as a permanent mechanism for relocation in situations of mass arrival will be tabled 
this week. 

,Q�(&5(¶V�YLHZ��LQWUD�(8�UHORFDWLRQ�FDQ�EH�D�XVHIXO�WRRO�WR�DOOHYLDWH�WKH�SUHVVXUH�RQ�WKH�0HPEHU�6WDWHV�RI�¿UVW�DUULYDO�LQ�
the EU and a concrete expression of solidarity. However, if relocation is to have any meaningful effect on the situation in 
countries such as Hungary, Italy and Greece, it will have to involve substantial numbers. In this regard, ECRE supports 
81+&5¶V�FDOO�WR�LQFUHDVH�UHORFDWLRQ�SODFHV�WR���������IRU�WKH�WKUHH�FRXQWULHV�FRQFHUQHG�DV�LW�FRUUHVSRQGV�ZLWK�(&5(¶V�
earlier call to increase the relocation effort to at least 70,000 places for Greece in particular. However, in light of the in-
creasing trend in arrivals, ECRE urges EU institutions to provide for such relocation effort to be carried out within a year 
rather than over a two year period. This is necessary in order to maximise the relief provided by the relocation effort on 
the asylum systems in the three Member States as well as the likelihood of such effort having a meaningful impact on 
onward movement to other EU Member States. Moreover, this number should be revised as necessary in light of the 
QXPEHU�RI�DUULYDOV��$W�WKH�VDPH�WLPH��WKH�UHORFDWLRQ�SURFHGXUH�ZLOO�KDYH�WR�EH�DSSOLHG�LQ�D�VZLIW�DQG�ÀH[LEOH�PDQQHU�E\�



all authorities involved in order to avoid that the entire process becomes too long and cumbersome. In this regard, as 
the granting of status will be a responsibility for the Member State of relocation, any initial assessment of the protection 
QHHGV�RI�DSSOLFDQWV�LQ�WKH�FRXQWULHV�EHQH¿WWLQJ�IURP�UHORFDWLRQ�VKRXOG�EH�PLQLPDO�VR�DV�WR�DYRLG�GXSOLFDWLRQ�RU�SURFHVV-
LQJ�HIIRUWV��81+&5�VKRXOG�EH�IXOO\�DVVRFLDWHG�WR�WKH�PDQDJHPHQW�RI�WKH�UHORFDWLRQ�SURFHGXUHV�

It is crucial that all EU Member States commit and offer places for relocation to match or exceed their relative share as 
determined on the basis of the distribution key as proposed by the Commission in its Agenda for Migration. In this re-
JDUG��WKH�XVH�RI�D�¿QDQFLDO�FRPSHQVDWLRQ�PHFKDQLVP�LQ�H[FKDQJH�IRU�EHLQJ�IUHHG�IURP�WKH�REOLJDWLRQ�WR�SDUWLFLSDWH�PXVW�
be carefully assessed as to its possible implications with regard to the measures aimed at strengthening the quality and 
resilience of the asylum system. Most importantly, relocation should only be carried out with the informed consent of the 
DSSOLFDQWV�FRQFHUQHG�DQG�LQ�IXOO�UHVSHFW�RI�WKHLU�IXQGDPHQWDO�ULJKWV��ZKLOH�WDNLQJ�WKHLU�SUHIHUHQFHV�DQG�OLQNV�ZLWK�VSHFL¿F�
Member States as much as possible into account. Previous relocation projects have revealed that the more applicants’ 
SUHIHUHQFHV�DQG�H[LVWLQJ�OLQNV�ZLWK�VSHFL¿F�0HPEHU�6WDWHV�DUH�WDNHQ�LQWR�DFFRXQW��WKH�KLJKHU�FKDQFHV�DUH�WKDW�UHORFD-
WLRQ�ZLOO�EH�VXFFHVVIXO�DQG�WKH�QHHG�IRU�VHFRQGDU\�PRYHPHQW�UHGXFHG��,Q�WKLV�UHJDUG��1*2V�FDQ�SOD\�DQ�LPSRUWDQW�UROH�
in the relocation process with regard to the provision of accurate information, legal assistance and counselling as well 
DV�LQWHJUDWLRQ�LQ�WKH�0HPEHU�6WDWH�RI�UHORFDWLRQ��DQG�VKRXOG�EH�VXI¿FLHQWO\�UHVRXUFHG�ZKHUH�QHFHVVDU\�

Under no circumstances should coercive measures be used during the relocation procedure nor should relocation be 
imposed on the applicant, who always should have the possibility to withdraw from the procedure before being relocat-
ed to the proposed Member State of relocation. ECRE opposes the use of any detention facilities for the purposes of 
UHJLVWUDWLRQ��LGHQWL¿FDWLRQ�RU�WKH�FRPSOHWLRQ�RI�DQ\�RWKHU�VWHSV�LQ�WKH�UHORFDWLRQ�SURFHGXUH��$V�LW�FRQFHUQV�LQ�SDUWLFXODU�
applicants in clear need of international protection and priority is given to the most vulnerable persons and should never 
be imposed against their will, detention would likely violate Member States’ obligations under Article 5 of the European 
Convention on Human Rights (ECHR), Article 6 of the EU Charter of Fundamental Rights and the recast Reception 
Conditions Directive. In this regard, the “hotspots” that will support the operation of the relocation mechanism should be 
embedded in existing or newly established open facilities meeting the standards of the EU recast Reception Conditions 
Directive.1 

Relocation should go hand in hand with measures aimed at structural and sustainable reform of the asylum systems 
in Italy, Greece and Hungary or any other Member State to which the relocation scheme would be extended. Coupling 
solidarity measures with measures to increase the resilience of the asylum systems in those countries, as discussed 
below, is key to enhance the overall protection space in the EU. 

,QFUHDVH�VLJQLÀFDQWO\�WKH�QXPEHU�RI�UHVHWWOHPHQW�SODFHV�LQ�WKH�(8�DQG�WKH�XVH�RI�RWKHU�VDIH�DQG�OHJDO�
channels for persons in need of international protection
Everyday thousands of persons continue to risk their lives and are undertaking dangerous journeys to reach the EU. 
Since the beginning of this year already 2,600 lost their lives while attempting to cross the Mediterranean. In absence 
of legal channels to reach the European Union, refugees and migrants are increasingly forced to put their faith in the 
KDQGV�RI�VPXJJOHUV�WR�¿QG�VDIHW\��

7KLV�YLFLRXV�FLUFOH�QHHGV�WR�EH�EURNHQ��(&5(�XUJHV�0HPEHU�6WDWHV�WR�RSHQ�XS�VDIH�FKDQQHOV�IRU�UHIXJHHV�WR�¿QG�SUR-
tection in the EU as the most effective way to disrupt the smugglers’ business model is to take away their reason for 
existence. EU Member States should do so by making use of the range of measures that are already at their disposal. 
Member States should in particular step up their efforts in the resettlement of refugees from those regions currently host-
LQJ�WKH�YDVW�PDMRULW\�RI�WKH�ZRUOG¶V�UHIXJHHV��7KH�UHFHQW�FRPPLWPHQW�RI�(8�0HPEHU�6WDWHV��6ZLW]HUODQG�DQG�1RUZD\�
for the resettlement of 22,000 refugees by the end of 2016 is obviously a positive step in the right direction. However, in 
light of global resettlement needs, much more is needed and can be done by a European Union of 28 Member States. 
(&5(�XUJHV�(8�0HPEHU�6WDWHV�WR�VLJQL¿FDQWO\�VWHS�XS�WKLV�HIIRUW�QRW�RQO\�WKURXJK�UHVHWWOHPHQW�SURJUDPPHV�EXW�DOVR�
through humanitarian admission and private sponsorship programmes. 

Moreover, EU Member States should make use of other tools at their disposal that allow for safe and legal access to EU 
territory, such as issuing humanitarian visas for protection reasons at embassies abroad, relaxation or suspension of 
YLVD�UHTXLUHPHQWV�DQG�FDUULHU�VDQFWLRQV�DQG�UHPRYLQJ�SUDFWLFDO�DQG�OHJDO�REVWDFOHV�IRU�IDPLO\�UHXQL¿FDWLRQ��

At the same time, saving lives at sea must remain a key priority. EU Member States and agencies must further en-
hance the current capacity for search and rescue in the Mediterranean in order to reduce loss of life at sea. Current 
engagements must be continued and stepped up as necessary both within and outside the framework of Frontex-led 
sea operations. 

1 ECRE, Reception and Detention Conditions of applicants for international protection in light of the Charter of Fundamental Rights 
of the EU, January 2015.



Strengthening resilience and preparedness of asylum systems based on responsibility
Relocation can be an immediate answer to the emergency situation but it needs to go hand in hand with structural re-
IRUPV�DQG�DQ�LQFUHDVHG�HIIRUW�WR�LPSURYH�WKH�TXDOLW\�DQG�UHVLOLHQFH�RI�WKH�DV\OXP�V\VWHPV�LQ�0HPEHU�6WDWHV�EHQH¿WLQJ�
from it. It is important to ensure that relocation should not work as a disincentive for the States concerned to invest in 
VHWWLQJ�XS�IDLU�DQG�HI¿FLHQW�DV\OXP�V\VWHPV�LQ�OLQH�ZLWK�WKHLU�REOLJDWLRQV�XQGHU�LQWHUQDWLRQDO�KXPDQ�ULJKWV�DQG�(8�ODZ��

This requires increased resources for the Commission to monitor and enforce the implementation of the EU asylum ac-
TXLV�LQ�SUDFWLFH�DQG�IRU�($62��81&+5�DQG�1*2V�WR�DVVLVW�FRXQWULHV�ZKHUH�DV\OXP�V\VWHPV�DUH�GH¿FLHQW�WR�VWUHQJWKHQ�
the quality of decision-making and procedural guarantees, increase reception capacity and develop integration pro-
grammes. An important element that is missing in the architecture of the CEAS is contingency planning. As refugee or 
PL[HG�PLJUDWLRQ�ÀRZV�DUH�XQSUHGLFWDEOH�DQG�FDQ�ÀXFWXDWH�FRQVLGHUDEO\��0HPEHU�6WDWHV¶�DV\OXP�V\VWHPV�VKRXOG�EH�VXI-
¿FLHQWO\�ÀH[LEOH�LQ�RUGHU�WR�FRSH�ZLWK�VXGGHQ�FKDQJHV�LQ�WKH�QXPEHU�RI�DUULYDOV�DQG�DSSOLFDQWV��LQ�SDUWLFXODU�ZLWK�UHJDUG�
to reception accommodation. Where necessary, additional funding should be made available to strengthen the asylum 
V\VWHP�DQG�LQWHJUDWLRQ�RI�EHQH¿FLDULHV�RI�LQWHUQDWLRQDO�SURWHFWLRQ��HLWKHU�WKURXJK�UHYLVLRQ�RI�QDWLRQDO�SURJUDPPHV�XQGHU�
the Asylum, Migration and Integration Fund (AMIF) or through other EU funds.

,Q�DGGLWLRQ��WR�DGGUHVV�LPEDODQFHV�ZKLFK�DUH�FDXVHG�RU�H[DFHUEDWHG�E\�VLJQL¿FDQW�DUULYDO�QXPEHUV�DQG�OLPLWHG�FDSDFLW\��
including from an integration perspective, AMIF resources for emergency measures should be increased to ensure that 
VXI¿FLHQW�UHVRXUFHV�FDQ�EH�PDGH�DYDLODEOH�LPPHGLDWHO\�WR�DGGUHVV�VLWXDWLRQV�RI�µKHDY\�PLJUDWRU\�SUHVVXUH¶�DV�IRUHVHHQ�
under the AMIF Regulation. 

Also the possibility of using the Emergency Aid Reserve, which can now be triggered to address situations of particu-
ODU�SUHVVXUH�UHVXOWLQJ�IURP�PLJUDWRU\�ÀRZV�DW�WKH�8QLRQ¶V�H[WHUQDO�ERUGHUV�ZKHUH�FLUFXPVWDQFHV�VR�UHTXLUH��VKRXOG�EH�
considered.2 

)LQDOO\��IXUWKHU�IXQGDPHQWDO�UHIRUP�LV�QHHGHG�WR�DGGUHVV�WKH�ÀDZV�RI�WKH�&($6�DQG�DFKLHYH�D�WUXO\�FRPPRQ�DSSURDFK�
based on solidarity and responsibility. In this regard, the march of thousands of refugees and migrants from Hungary 
through Austria to Germany has once again illustrated how the Dublin system has lost any purpose and should be re-
SODFHG�ZLWK�D�V\VWHP�RI�IDLU�UHVSRQVLELOLW\�VKDULQJ�WKDW�LV�LQ�WKH�EHVW�LQWHUHVWV�RI�ERWK�6WDWHV�DQG�DV\OXP�VHHNHUV��7KH�¿W-
QHVV�FKHFN�RI�WKH�'XEOLQ�V\VWHP�VKRXOG�EH�VHL]HG�DV�DQ�RSSRUWXQLW\�WR�UHYLVLW�LWV�NH\�XQGHUO\LQJ�SULQFLSOHV�DQG�WR�GHVLJQ�
D�V\VWHP�WKDW�SURSHUO\�WDNHV�LQWR�DFFRXQW�WKH�DSSOLFDQW¶V�SUHIHUHQFH�RU�OLQNV�ZLWK�VSHFL¿F�0HPEHU�6WDWHV���

8SKROG�WKH�ULJKW�WR�DFFHVV�D�IDLU�DQG�HIÀFLHQW�DV\OXP�SURFHGXUH
Alongside proposals on relocation of applicants in clear need of international protection, the establishment of an EU 
common list of safe countries of origin is being proposed by the Commission as one of the tools to address the current 
increase in asylum applications. ECRE acknowledges that the humanitarian and political context in the Western Balkans 
FDQQRW�EH�FRPSDUHG�WR�WKH�VLWXDWLRQ�SUHYDLOLQJ�LQ�RWKHU�UHIXJHH�SURGXFLQJ�FRXQWULHV��<HW��PDUJLQDOL]HG�FRPPXQLWLHV��
such as the Roma population, is still facing discrimination and live in dire economic conditions. As remittances form a 
substantial proportion of the respective GDP of Western Balkan countries, options for regular and seasonal labor migra-
tion should be explored within the framework of the pre-accession dialogue.    

Further, these applications should be handled carefully as European standards acknowledge that discriminatory practic-
es and policies may trigger a need for international protection. The political feasibility and practical utility of a common 
list of safe countries of origin seems highly questionable. EU Member States have no common understanding of which 
countries can be considered as safe, as states using national lists of the safe countries of origin all have different coun-
WULHV�RQ�WKRVH�OLVWV��)RU�LQVWDQFH��FXUUHQWO\�%HOJLXP��+XQJDU\��/X[HPERXUJ��'HQPDUN��WKH�8.�DQG�6ZLW]HUODQG�DUH�WKH�
only countries which have listed all six Western Balkan countries as “safe countries of origin”. Moreover, latest statistics 
SXEOLVKHG�E\�($62�VKRZ�WKDW�WKH�SURWHFWLRQ�UDWH�JUDQWHG�E\�FHUWDLQ�(8�0HPEHU�6WDWHV�WR�FLWL]HQV�IURP�:HVWHUQ�%DONDQ�
countries – often under humanitarian protection schemes – is not purely anecdotal.3 Recognition rates for nationals of 
countries that are presumed safe may be considerably high in some EU Member States.4�)RU�LQVWDQFH��GXULQJ�WKH�¿UVW�
TXDUWHU�RI�������)UDQFH�JUDQWHG�LQWHUQDWLRQDO�SURWHFWLRQ�WR�$OEDQLDQ�QDWLRQDOV�LQ�����RXW�RI�����¿UVW�LQVWDQFH�GHFLVLRQV�
(12.9%), Belgium in 25 out of 150 decisions (16.6%) and the United Kingdom in 115 out of 660 decisions (17.4%).5 The 
proposed inclusion of Turkey on such common list is even more problematic in this regard, as the number of applications 

2� 6HH�$UWLFOH������&RXQFLO�5HJXODWLRQ��(8��(85$720��1R�����������RI���'HFHPEHU������OD\LQJ�GRZQ�WKH�PXOWLDQQXDO�¿QDQFLDO�
framework for the years 2014-2020, OJ������/���������

3� 6HH�($62��Annual Report on the Situation of Asylum in the European Union 2014, July 2015, 50.
4 See AIDA, Common Asylum System at a turning point: Refugees caught in Europe’s solidarity crisis, $QQXDO�5HSRUW������������

88-89.
5 Eurostat, First instance decisions on applications by citizenship, age and sex Quarterly data (rounded), migr_asydcfstq, accessed 

9 September 2015.



from Turkish nationals EU wide totalled 5,160 with an EU wide recognition rate of 23.1 % in 2014, while the recognition 
UDWH�LQ�6ZLW]HUODQG�ZDV�DV�KLJK�DV���������7KHUHIRUH��SUHVXPLQJ�WKDW�QDWLRQDOV�IURP�WKRVH�FRXQWULHV�JHQHUDOO\�DUH�QRW�
at risk of persecution is a very questionable starting point. 

The use of the concept of safe country of origin itself raises fundamental questions from an international law perspective, 
as it may result in discriminatory treatment of refugees based on their country of origin, which is prohibited under Article 
3 of the 1951 Refugee Convention. Moreover, whereas the procedural safeguards in the recast Asylum Procedures 
Directive have improved and the presumption of safety must be rebuttable on the basis of an individual assessment, 
it does result in practice in an increased burden of proof on the applicants concerned. The recast Asylum Procedures 
Directive allows Member States to accelerate the examination of such claims on the basis that they are manifestly un-
IRXQGHG��,Q�VRPH�0HPEHU�6WDWHV�WKLV�LPSOLHV�WKH�DSSOLFDWLRQ�RI�YHU\�VKRUW�SURFHVVLQJ�WLPHV�DW�WKH�¿UVW�LQVWDQFH�RI�WKH�
procedure and short time limits to lodge appeals which may not have automatic suspensive effect, thereby undermining 
procedural fairness and potentially resulting in violation of the EU Charter of Fundamental Rights. 

If applied in a hotspot context, as seems to be the intention, the application of a common safe country of origin list would 
further exacerbate such procedural unfairness. Hotspots would necessarily operate in the context of large numbers of 
DUULYDOV�DQG�PD\�LQFOXGH�GHWHQWLRQ�DQG�H[SHGLWHG�UHWXUQ�SURFHGXUHV��'HWHQWLRQ�E\�GH¿QLWLRQ�FRQVWLWXWHV�DQ�REVWDFOH�LQ�
DQG�RI�LWVHOI�IRU�DV\OXP�DSSOLFDQWV�WR�DFFHVV�FRXQWU\�RI�RULJLQ�LQIRUPDWLRQ��&2,��DQG�OHJDO�DVVLVWDQFH��QHFHVVDU\�WR�UHEXW�
the presumption of safety in their individual circumstances. As the purpose of the hotspots is to determine in an expedit-
ed manner and in a context of large numbers of arrivals who is in clear need of international protection and who is not, 
the guarantees in the recast Asylum Procedures Directive to ensure a proper individual assessment of applications from 
nationalities included in a common list of safe countries of origin may not be fully respected in practice.6

Brussels, 9 September 2015

6 ECRE, The Legality of Adjudicating Asylum Claims in Detention from the Perspective of EU Rights and their Effectiveness, AIDA 
/HJDO�%ULH¿QJ�1R����)RUWKFRPLQJ�
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